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1. Louise I. Shelley, Crime and Corruption in Digital age, JOURNAL OF
INTERNATIONAL AFFAIRS, Spring 1998, 51, p.238; www.american.edu/traccc
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3. Susanne Hein/ Costantino Visconti, Combating Illlegal Proceeds in Italy, Towards
a European Criminal Law Against Organised Crime, Vincenzo Militello (ed.)

Freiburg 2001, p.90.
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Foundations for a Model ‘extended’ Confiscation in the Ambit of Organised Crime,
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(ed.) Freiburg 2001, p.73.

2. Ibid, p.81-82.
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1. MICHAEL KILCHLING, substantive Aspects of the U.N. Convention Against
Transnational Organized Crime: A Step Towards an 'Organized Crime Code'?, The
Containment of Transnational Organized Crime, Hans-jorg Albrecht and Cyrille
Fijnaut (eds.) Freiburg i. Br. 2002, p.92.

2. UN.Doc.A/55/383/Add.1, op cit, p.5.
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2. G. Scelle, «Précis de droit des gens», Paris, Sirey, T. 11, 1934, p.473; C.

Rousseau, «Principes générauxde droit international public», Paris, A. Pedone,

T. I, 1944, P.291.



ot VS 503 5 0l 3 LYy slaslaS | sl 3N Slons 55 i
MLJJJ&»K{«JW(,.EJ«_.,MLJJ}»J;JL»L;\)\?;)};.&.Q..»\«.:.&JJ
2 e bl LMo 4 i bl G L e sl 5 0 4
=4S Sl Sl el 5 G il csolart sl (slaaslicddl go o s
Lles S5l o) caalas b Il Sl il o it 4y By e Bl
s oleniwl b G BU G 3 4 a5 sy OBy 5 BT ¢ imman
GSS a5 As 5 slawiles 31T Wl oIS & 0SS 1 T Vi lantanl b 50
sl 53 3 e & i s (Zoricic) SKew (653 o3 45 Sl ol el
tnlos sl oo soke > (Ambatielos) U,ULJL.J Slses >

03,75 gl jshite 4 adalan SO (slgd b G35 3550 ol S5 b G
"ol s s sk 1 L DT L5 5 51 SIS L S5 sl

«Systematic Survey of Treaties for the Pacific Settlement of e Olojle dew iS5 )
S3b,s - C\}}\ «Lw pl 5 «SInternational Disputes, 1928-1948, (octobre 1948)»
pled s 4 «RR. Wilson» a5 5 55 bl 5 peen bl 5 (FAYY 0) Col ol Ll
3,8 yaialy b s G g edalae s el Ol
(Reservations Causes in Agreements for Obligatory Arbitration, A.J.1.L., 1929,
pp.68-94).

LS 4 Conl dites 3 ga ol and g «R R.Wilsony il 4 a8 ladlis 51 S sk 55 Lol

gk an S84 Ll tee g3 gm0k G
(J.M.Howell, « Reservations in Agreements for Pacific Settlement of Disputes»,

M¢l. R. Wilson, 1970, Spécialement, pp.131-134).

2. Reserve coloniale - Clause coloniale.

3. M. Khadjenouri, «Les réserves dans les traités internationaux», 1953, p.24; D.
Kappeler, «Les réserves dans les traités internationaux», 1958, p.12; E. Vitta, «Le
riserve nei trattatin, 1957, pp.90-91; J. Basdevant, «Dictionnaire de la
terminologie du droit internationaly, Paris, Sirey, 1959, p. 537; C. Rousseau,
«Droit international publicy», Paris, Sirey, T. I, 1970, p.119.

4. C.1.J./ Rec, 1952, p.76.
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1. Sir Gerald Fitzmaurice, «The Law and Procedure of the International Court of
Justice 1951-4: Treaty Interpretation and other Treaty Points», B.Y.B.I.L. 1957,
pp.272-273; D.R. Anderson, «Reservations to Multilateral Conventions: A
Re-examination», [.C.L.Q. 1964, pp.451-542; 1. Detter, «Essays on the Lawof
Treaties», 1967, pp.50-51. 2. J. Basdevant, op.cit., p.536, litt.B.

3. V. lanalyse de D. Kappeler, op.cit., pp.54-73.

i o a5r G Jlasl ) (ol md5 cpds 0 ¥
P. Reuter, «Droit international public», Paris, P.U.F., 4e édition, 1973, p.118

et Seédition, 1976,p.143; C. Chaumont, «Cours général de droit international

publicy, R.C.A.D.I. 1970-1, 129, pp.464-469.
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(Harvard University Law School, Research in International Law, III, Lawof
Treaties, A.J.I.L. 1935, nO 4, Supplement pp.865-867; W.W. Bishop,
«Reservations to Treaties», R.C.A.D.I1.1961-11, 103, pp.252,260,261 et 266 a
271; M.M. Whiteman, «Digest of International Law», Vol.14, pp.159-170).
3 (Doc. N.U. A/CONF.39/C.L.137) 1515 Olis ;s oS glaMal b g i],2S 55
srodales ) SldS a Ml s sledalas b5 ) 10l 2o L) CDI leo Y e
L;Lm.mw);.bfié;-g@b G313 g 45 3 51 Cger Ol il 93 gy 0dd L3l Madl s
VRPN W+ | PviW Qlahz@-b LSl aneS glael aS (o g (AL oS rl;_;;l Sl
™ 8-\) Slosle &t s O sl 25 ¢l 3 52 5 L (Doc. N.U.A/CONF.39/SR.11/§§ 18-25)
oals plaslgiiny wim cpl 5o andl3) Sl 05 SO o i adlr 5o lacdales 5 b5 G
(Doc. N.U.A/CONF.39/C.1/L.113 et L.169) :5 &
3,0 (55 4l s> slaedalas 40 b od G 0 by e ol 45 3 5 03 S oMl il S
(Doc. N.U.A/CONF.39/SR.11 § 24.)
553 Ols sdins Sliales las ) 1AV Il 3 CDI s Slisls 15 55
(Doc. N.U. A/CN4/SR.1446, § : Mol o 0lesle o L 93 OLe b Ml slgle 5L
N4 slse A8 ¥ Jead «C.DLA32/10 5 55S0e 54158 5 32-33, SR.1448, §§ 19-33)
(S ok asbraan laodalee 4 Lo a5 s Coly laadla=dle L YVYYPY 5 ) Abis

2. Clauses de réserves.
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1. A. Manin, «A propos des clauses de sauvegarde», R.T.D.E., 1970, pp.3-4; E.
Glaser et N. Iacobescu, «Unele probleme privind rezervele la tratatele
internationale multilaterale», Justitia Noua, 1961, p.336.

ops &S 53 &5 5 CDT o &5 sl ol ) s DK@A 45,5 oyl (infra, pp.163 et sq.) .Y

3. V. en particulier I'exposé écrit de 'O.I.T. transmis a la C.I.J. a l'occasion de I'avis
sur les réserves a la Convention sur le génocide (C.I.J. Mémoires, pp.216-282). V.
aussi infra p.27 et sq, et: D. Marchand, «Les conventions internationales du
travail et les Etats nouveaux», Theése, Université de Paris, 1966, pp.257 258,
268-270, 277,284 et 353; N. Valticos, «Lesnormes de ’'O.I.T. en matié¢re de
protection des droits de 'homme», R.D.H. 1971, pp.753-754.
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(Doc. No.A/CN.4/SR/125 §§ 115-116/SR 126 §§ 42-44 et 56-57).
2. V. aussi N. Valticos et F. Wolf, «L’O.L.T. et les pays en voie de développementy,
S.F.D.I., Aix-en-Provence 1973, pp.134-137.
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1. J. Basdevant, «La conclusion et la rédaction des traités et des instruments
diplomatiques autres que les traités», R.C.A.D.1. 1926-V, 15,p.597; v. aussi G.
Scelle, op.cit. (supra, p.4, n.10), p.474.

oLbl ((A.CDIL 1965, 11, p.14) C.O.I leo OB 4y (':2-\) Jsll s olla>de Y
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(R. Genet, «Les «réserves» dans les traitésy», Rev. D.I1.Sc.D.Pol., 1932, p.310;
sur ce type de réserves, v.: Harvard University Law School, op.cit., pp.860-862;
L.A. Podesta Costa, «Les réserves dans les traités internationaux», Revue de
Droit international, 1938, pp.4-5; W.W. Bishop, op.cit. (supra, p.12, n.12),
pp.256-257;C. de Visscher, «Théories et réalités en droit enternational publicy,
1970, p.294).
Ly i |y odales gl ol asiol 5 JS 5 ob w0 Ldss O eorse 0 a5 olgh 2 5> ASle Y
(infra, p.367 et sq.) LS o 355 il s 4
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(G.de Lacharriere, «Consensus et Nations Unies», A.F.D.I. 1968, en partic.
p.14; A. D’amato, «on Consensus», Ann. Can. 1970, en partic. 116-122; C.
Rousseau, op.cit. (supra p.11 , n.6), p.437; M. Virally, «La deuxi¢éme décennie des
Nations Unies pour le développement. Essai d’interprétation para-juridique»,
A.F.D.I. 1970, en partic. p.19 et sq.; le méme, «Les résolutions dans la formation
du droit international du développement», Genéve, Droz, 1971, pp.19-20; le
méme, «L’Organisation mondiale», Paris, A. Colin, 1972, pp.195-197 et 404-405;
A. Gros, Opinion dissidente a 'avis de la C.I.J. dans l'affaire de la Namibie, C.I.J.,
Recueil 1971, pp.333-334 et 340; B. Conforti, «Le role de I'accord dans le
systeme des Nations Unies», R.C.A.D.I. 1974-11, 142, en partic. pp.220-222 et
239-246; H. Cassan, «Le consensus dans la pratique des Nations Unies», A.F.D.I.
1974, en partic. pp.484-485 (v. aussi dans le méme volume les pp.496, 708, 709et
1038); A. Cassese, «Consensus and Some of its Pitfalls», R. Dir. Int. 1975,
pp.754-761; J. Monnier, «Observations sur quelques tendances récentes en
matiére de formation de la volonté sur le plan multilatéral», Ann. Suisse 1975, en

partic. pp.39-40 et 43-44).
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1. Yuen-li Liang, «The Practice of the United Nations with Respect to
Reservations to Multipartite Instruments», S.J.I.L. 1950, pp.123-126 (en
particulier la déclaration du président de session, p.125).

2. Reserves extensives.

2l o S 5o g ks i 28 b s 5o SGF
(A. Pomme de Mirimonde, «Les traités imparfaits», 1920, p.86; R. Genet,
op.cit., pp.97 et 313; L.A. Podesta Costa, op.cit., pp.2, 3 et 13; C. Rousseau,
op.cit. (suprap.10, n.4), p.299; M. Khadjenouri, op.cit., pp.29-31; J.L. Brierly,

Rapport sur le droit des traités, Doc. N.U. A/CN.4/23, 14 avril 1950, p.49) et

n’est pas encore entierement abandonnée (M. Lachs, «Le développement et les

fonctions des traités multilatéraux», R.C.A.D.I. 1957-11, 92, p.299 et intervention

devant la C.D.I. en 1962, Doc. N.U. A/CN.4/SR.651, § 49).

4. V. sir Humphrey Waldock, quatriéme rapport sur le droit des traités, Doc. N.U.
A/CN.4/177, observations sur l'article 1, § 1 (f), A.C.D.I. 1965-I1, p.14 et
certaines interventions devant la C.D.I.en 1965 (Doc. N.U. A/CN.4/SR .814, §§
15-17).
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A.C.D.I. 1965-1I1, p.14 et 1966-11, p.344; v. aussi les déclarations de M.
Tsuruoka devant la C.D.I. en 1965, Doc. N.U. A/CN.4/SR.814, § 3 et 16.
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Yuen-li Liang, «Colonial Clauses and Federal Clauses in United Nations
Multilateral Instruments», A.J.I.L. 1951, pp.108-121; S. Rosenne, «United
Nations TreatyPractice», R.C.A.D.I. 1954-11, 86, pp.374-378; H. Bokor-szegd,
«The Colonial Clause in International Treaties», Acta juridica, 1962, pp.261-294;
R. Higgins, «The Development of International Law through Political Organs of
the United Nations», 1963, pp.309-316; S. Bastid, «Droit international publicy,
Paris, Les Coursde Droit, Licence, 1967-1968, pp.175-176; K. Doehring, «The
Scope of the Territorial Application of Treaties», Z.a.6.R.V. 1967, pp.483-490; E.
Schwelb, «Some Aspects of the International Covenants on Human Rights of
December 1966», in «International Protection of Human Rights», Proceedings of
the Seventh Nobel Symposium, Oslo, 1967 (Stockholm, Almqvist and Wiksell,
1968), pp.112-113; A. Gongalves pereira, «La succession d’Etats en mati¢re de
traité», Paris, A. Pedone, 1969, pp.130-133; D. Bardonnet, «La succession d’Etats

a Madagascar. Succession au droit conventionnel et auxdroits patrimoniaux»,
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— Paris, L.G.D.J., 1970, pp.357-383. La Convention de Vienne ne contient pas sur
ce point de disposition bien claire et son article 29 a donné lieu a des
interprétations contradictoires (v. par exemple les déclarations des représentants.
de I'Algérie et du Mali d’une part, de la Bi¢lorussie et de la Sierra-Leone d’autre
part: Doc. N.U. A/CONF.39/5 (vol.I), pp.195-197; v. aussi le commentaire de
Iarticle 25 (future article 29) dans le rapport de la C.D.I. (A.C.D.I. 1966-11,
pp.232-233), P. Reuter, «Introduction au droit des traités», 1972, §§ 147-148 et
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IM. Sinclair, «The Vienna Convention on the Law of Treaties», 1973, pp.56-62).

Sur les déclarations de non-reconnaissance, v. en particulier: H. Lauterpacht,

Vi

:, '_\ «Recognition in International Law», Cambridge, C.U.P. 1947, pp.369-374; M.
a

-~ Q*

Lachs, op.cit. (supra p.15, n.26), pp.322-324 et «Recognition and Modern
Methods of International Cooperation», B.Y.B.I.L. 1959, pp.252-259; B. Bot,
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«Non Recognition and Treaty Relations», Leyden, A.W. Sijthoff, 1968 (en
particulier pp.30-31, 132-139, 252-254); J. Verhoeven, «La reconnaissance
internationale dans la pratique contemporaine», Paris, A. Pedone, 1975
(pp-428-448); débats a la Conférence de Vienne sur l'article 5 bis: Doc. N.U.
A/CONF.39/C.1/SR.88 a 91 et 105.
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Cheque for Fraud

O Dr. A.H. Fakhari
O Assistant of professor in the law faculty of Shahid Beheshti University

If anybody uses a cheque to defraud and plunder the others’
property, should he only be liable to the law of cheque and
prosecuted in accordance with the regulations of that law? Is it
acceptable and justifiable to consider equal both the defrauders and
the honourable businessmen who have not been able to honour the
post-dated cheques which have had to draw them because of some
unwanted changes and fluctuations in the market as well as social
circumstances?

It will have defective or corruptable consequences if we accept
this opinion that the drawer of a cheque in any event is punishable
and prosecutable in accordance with the lawofcheque irrespective

of his intention in drawing a cheque and even though it is proved
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that he has used the cheque for fraud he can not be prosecuted
according to the law of cheque.

In this article we will examine the incorrectness of the aforesaid
opinion on the one hand and the purpose of the lawmaker in
ratification of the repeated article 238 of the 1312 public criminal law
and the laws belonging to the years after 1331 with respect to cheque
on the other hand.

Key words: Cheque, The law of drawing a cheque, Fraud.

The Examination of Penalty Clauses
Inserted into a Contract

O Dr. A. Hoseyn Abadi
O Assistant of professor in the law faculty of Shahid Beheshti University

It is discussable and thinkable to see that whether the liquidated
demand is the penalty of the failure to meet an obligation and a kind
of civil punishment which has been considered for the violator of it,
oritisa kind of compensation for the promisee’s losses which has
suffered as a result of the breach of obligation to him.

There are various viewpoints with respect to the effect of penalty
clauses in a contract and the judicial precedent is also different.
According to the decisions of certain divisions of the supreme court,
the obligor will be discharged as soon as he pays the liquidated
damages and the obligee cannot force him to carry out his obligation,
whereas according to the conclusions of some other branches of the

suprem court, the promisee is free to ask for the liquidated demand



or ask for the specific performance of his obligation.
Key words: Penalty clause, Contract, Judicial procedure,

Determining of damages, Judgments given by the High Court.

Prediction of a Crime

O Dr. H. Gholami
O Assistant of professor in the law and political sciences faculty of

Allamah Tabatabai University

Judicial decision-making, specially when it concerns the use or the
disuse of conditionalrelease, probation, mitigating circumstances,
invariably results in deep questions and severe hesitations by judges.
Judges constantly face this question that whether the decision to
release ornottorelease an offender prepares another opportunity
for him to repeat the offense on the one hand, or leads to the
increase in the number of the prisoners and its subsequent
consequences on the other hand?

Foresight as to a crime is a way to reduce the rate of wrongdoing
in judicial decision-making byusing the methods and experimental
studies which are mainly done in the process of criminological
researches.

The utilization of this method is invariably confronted with moral
restrictions, despite its profitability and necessity, which has been
emphasized at the end of this article.

Key words: Anticipation of a crime, Repetition of a crime,

Dangerous state, Conditional release.
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The Scope of the Ruling of
Criminal and Procedural Law in Time

O Dr. M. Eini

O Assistant of professor in Imam Khomeini International University

As the criminal procedure codes or in other words the criminal and
procedural laws, follow the principle of legality, they -like the
substantive laws- don’t have any retroactive effect and consequently
the proper and creditable measures or actions taken place before
ruling the subsequent law, will not become invalid or null and void
and thus this statement which indicates that the aforementioned
rules have retroactive effect exceptionally with respect to the crimes
whose prosecution has not been initiated or has not led to final
judgment, is not acceptable.

for in addition to the fact that the subjects of the criminal and
procedural laws are different from each other, there exist distinct
legal circumstances since the moment of the detection of a crime to
the execution of a sentence like the prosecution of the crime, the
jurisdiction of the court and ..., so that if either of these
circumstances faces the enforcement of the subsequent law, it will
certainly be subject to the new rule and according to the principle of
immediate exercising of a law, the new will of the legislator will be
applied promptly.

Key words: Application of criminal and procedural law in time,
Immediate exercising of criminal and procedural law, Conflict of

laws, Prompt application of a law, Criminal and procedural law.



The Judicial Police
in the Criminal Code of Iran

O A.A. Mahabadi

O A member of teaching staff of the Disciplinary Sciences University

Several factors play a part in opening a criminal case the most
important of which are the judiciarypolice. Possessing information
and Knowledge regarding the rights and tasks of this class of officials
who are very effective in forming a criminal case specially in the
initial stages and preliminary investigations, plays a keyrole in the
process of the authorities’ judgment with regard to their actions.

In this article it has been tried as far as possible to determine the
legal status of the judiciary police and deal with their rights and tasks.

Key words: Bailiff, Administrative police, Judicial police,
Consolidation, General bailiffs, Particular bailiffs, Judicial authorities,
Presidentship and supervision, Preliminaryinvestigation, Detention

of the accused.

Money Purification in International
Documents and the Bill of Money Laundering

O Dr. S. Salimi
O A member of teaching staff of the law faculty of Azad University
The Central Tehran Dept.

The criminal organized groups resort to the commission of profitable

crimes in order to obtain material interests. To conceal the illegal
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origin of the achieved profits, the groups attempt to purify the gains.
At the international level, within the United Nations Convention
against the organized crimes, apart from making an obligation
regarding it as an offense, measures have been anticipated for the
coordination and cooperation among the states undertaking an
obligation to combat the crime. In Iran while the executive is
preparing an appropriate draft for ratification of Palermo Convenion,
the draft combattingmoneylaunderingisunder examination in the
Islamic Consultative Assembly without paying due attention to the
contents of the international documents and the developments
achieved in this regard. On the other hand, the Monetary and Credit
council of the Central Bank has ratified and communicated baffling
bank regulations. In this article the documents will be examined and
compared with each other.

Key words: Money purification, Money laundering, Organized

offenses, Palermo Convention.

The Concept of Structure
in Private and Public Law

O Jean Carbonnier & André Mathiot
O Translation and investigation: Dr. N.A. Mansurian

O A member of teaching staff of Allamah Tabatabai University

Having been considered important the concept of structure in social
sciences, it has also been discussed in law. As far as private law is

concerned, it has been defined as the regulation and coordination of



the different elements of a corporation or the solidarity of the
essential ingredients of a contract, whereas in public law it has often
been discussed as the meaning of “organization’ and the forms of
government and administrative organization has been spoken of as its
most common usage.

Key words: Structure, Organization, Government, Private law,

Public law.
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