Criminal Law Doctrines

Print: 2251- 9351
Online: 2783- 3704

Feasibility of Restricting the Evidence for the
Punishment (Hadd) of Drinking Intoxicants
(Shurb al-Khamr), Based on the Existence or
Probability of Reasonable Harm

14 Sajjad Danesh Ara **

1. Corresponding Author, PhD Student in Criminal Law and Criminology, Department of Law,
Guilan University, Rasht, Iran. Email: sajadroostaei69@gmail.com

Article Info

Article type:
Research Article

Received: 22 February 2024
Revised: 20 March 2025
Accepted: 21 May 2025
Available Online: 21 May 2025

Keywords
Punishment (Hadd),
Khamr, Drinking
Intoxicants (Shurb
al-Khamr), Harm,
Evidence.

Abstract

rinking Intoxicants (shurb al-khamr) enters the realm of re-
D ligious obligation and is one of the behaviors whose punish-
ment can, under certain conditions, lead to execution.
Achieving this ultimate punishment for its perpetrators is not particu-
larly complex, as committing the act for the fourth time permits—and
indeed obligates—the execution of the death penalty upon all respon-
sible individuals. This description first reveals and then sets aside a
new dimension. Behind this dimension lies the principle of caution in
bloodshed (ihtiyat fi al- dema) as a foundational strategy to prevent
the reckless implementation of the aforementioned punishment. The
crux of applying this principle (caution) arises when the aforemen-
tioned penalty is intended to protect God, termed as safeguarding a
pure "right of God". In this context, it appears there is a cyclical de-
bate between the minimalists (those who define khamr consumption as
only that which causes intoxication) and the maximalists (those who
include all consumption, whether it leads to intoxication or not). In
this balance, as will be clarified, one should generally adhere to the
minimalist position and apply the principle of exoneration (bara'a) in
cases of doubt. This article, using an analytical-fundamental method,
proposes a demonstrable hypothesis and attainable conclusion. Evi-
dently, what can be discerned from the observable evidence is the ab-
sence of a robust argument for extending the hadd punishment for
khamr consumption to cases where no harm befalls the drinker or a
third party. Although there may be doubt regarding the inherent harm
of mere intoxication, it can be considered a form of harm and the point
of intersection justifying criminalization. Therefore, it is desirable for
the legislator to consider such foundations and contemplate reforms.
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