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Abstract
unitiveness and tolerance approaches, rooted in different founda-

P tions, constitute two predominant paradigms in the systems of crimi-
nal law. The former emphasizes punishment and retaliation, leading

to the perpetuation of an endless cycle of crime and punishment,

while the latter; focusing on rehabilitation and reform, may forfeit some of the
benefits of punishment and diminish the deterrent element. Although scholars
argue that a rational combination of these two approaches brings us closer to
Justice, it may pose numerous challenges in balancing retribution and rehabilita-
tion. Studies indicate that Islamic law's approach to the punishment for intention-
al homicide does not fall into either of these categorizations. Islamic jurispru-
dence, when addressing the retribution for this offense, initially establishes Qisas
(retaliation) as the severest punishment while simultaneously encouraging the
victim's heirs to forgive, symbolizing the pinnacle of mercy. Although adopting
this dual approach may initially appear contradictory, the gradual process -
First, considering it as Haq al-Nas and then trying to compensate and support
the victim through his intervention in Proceeding - demonstrates the shrewdness
and technicality of this process. Therefore, it can be argued that the rights of
Qisas and pardon complement each other in Islam, and this duality aids in com-
pensating for damages and creating better conditions for repairing the injuries
inflicted upon the victim. Ultimately, the existence of the right to pardon and si-
multaneous attention to the victim, the offender, and society weaken punitiveness
Justice in favor of restorative justice.

Cite this article: Maali, M.; Rasaei, M.; Alishahi ghalehjoughi, A. (2025). The
Dual Structure of Qisas and Pardon in the Punishment of Intentional Homicide: A
Jurisprudential Reflection on the Relationship between Retributive and Restora-
tive Justice. Criminal Law Doctrines, 22(29), 203-234. https://doi.org/10.30513/
¢c1d.2025.6863.2096

@. B © The Author(s). Publisher: Razavi University of Islamic Sciences.



mailto:eng.um.maali%40gmail.com?subject=
mailto:m.rasaei%40motahari.ac.ir?subject=
mailto:a.alishahi%40cfu.ac.ir?subject=
https://doi.org/10.30513/cld.2025.7325.2163 

SByraals alile Jaillyls oy dommn s Jlao digen fore s B o 0lius 3 e g _olad Ll L

Extended Abstract

Introduction

This study begins by addressing a central question: How has Islamic law succeeded
in integrating two seemingly contradictory approaches found in contemporary criminal
policy—namely, punitive retributivism on the one hand, and approaches grounded in the
elimination, mitigation, or suspension of punishment on the other hand—into a coherent
framework for responding to intentional homicide? Retributivism, with its emphasis
on maximal punishment, suppression, and deterrence, risks perpetuating cycles of vi-
olence while neglecting the social dimensions of crime. Conversely, approaches that
reduce, replace, or abolish punishment tend to prioritize rehabilitation and reintegration
at the expense of the normative and expressive functions of criminal sanctions. In such
context, the Islamic criminal justice system offers a distinct model by simultaneously
recognizing the harshest sanction (Qisas) and the most lenient responses (forgiveness
and reconciliation). Although this duality appears contradictory at first glance, jurispru-
dential and criminological analysis reveals that Qisas and Pardon function as sequential
stages within a structured, graduated mechanism: the initial severity of Qisas creates a
normative framework that, in turn, enables restorative options such as forgiveness, rec-
onciliation, and compensation. This article shows how Islamic jurisprudence, through
a stepwise design, subordinates retributive justice to restorative ends and thereby con-
structs a model that is conceptually independent from the hybrid models common in
contemporary criminal law systems.

Method

This research employs a descriptive—analytical methodology based on documenta-
ry study, conceptual analysis, and comparative examination. Primary sources include
classical works in Islamic criminal jurisprudence, criminological literature, theories of
criminal justice, traditional exegetical texts, and modern legislative materials—partic-
ularly Article 429 of the Islamic Penal Code of Iran. The study adopts a hierarchical
analytical framework: first, the theoretical foundations of punitive and anti-punitive (ab-
olitionist or mitigation-oriented) approaches are clarified; second, the historical and jur-
isprudential foundations of Qisas and Pardon are examined; and finally, the capacities
and challenges inherent in the interaction of these two institutions in cases of intentional
homicide are assessed.

The selected methodology aligns fully with the objective of the study, which is the
conceptual reconstruction of a jurisprudential model and its linkage with contemporary
theories of criminal justice.

Results
The findings indicate the following:
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1. Qisas possesses a dual foundation. In terms of ownership, it is a private right rooted
in pre-Islamic traditions of retaliation; in terms of function, it conveys a strong norma-
tive message intended to reinforce social order. This duality enables Qisas—despite its
severity—to inherently accommodate institutional mechanisms for forgiveness, recon-
ciliation, and financial compensation.

2. Qisas is not a foundational (Ta’sisi) ruling but rather an endorsed and re-regulated
one. The Islamic law did not abolish retaliation entirely but instead re-shaped it into
a morally and procedurally constrained institution aimed at preserving collective life,
curbing retaliatory violence, and creating balance in penal response.

3. Forgiveness (Pardon), reconciliation (Sulh), and compensation (Diyah) function as
complementary mechanisms promoting restorative justice. The broad discretion granted
to the victim’s heirs, the possibility of substituting execution with financial compensa-
tion, and the active role of the victim in shaping the penal outcome collectively guide
the Qisas system toward restorative goals.

4. The Islamic model differs fundamentally from contemporary hybrid models. In
hybrid systems, punishment and rehabilitation are implemented simultaneously. In con-
trast, the Islamic law structures the choice between Qisas and Pardon sequentially and
in a victim-oriented manner; simultaneity does not occur.

5. Islam’s stepwise structure subordinates retributive justice to restorative aims. The
initial severity of Qisas serves a deterrent and expressive function, but the ultimate
purpose is to create an ethical and legal environment conducive to forgiveness and re-
parative outcomes. The softer mechanisms derive their normative force precisely from
the existence of the harsher one.

6. Several challenges remain. These include the need for a social culture that values
forgiveness, the risk of tribal or communal pressure on victims’ families, the offender’s
unwillingness or inability to participate in restorative processes, the tension between the
private nature of Qisas and the principle of public prosecution, and public resistance to
replacing Qisas with Diyah. These challenges require supportive institutional frame-
works and oversight mechanisms for the Islamic model to be fully effective.

Conclusion

The study demonstrates that the Islamic model of responding to intentional homicide
is conceptually distinct from dominant paradigms in modern criminal law. In this model,
Qisas and Pardon are not oppositional or incompatible but complementary stages in a
rational and graduated process: first, the establishment of severity for deterrence and
norm reinforcement; then, the creation of pathways for forgiveness, compensation, and
restorative healing. This stepwise structure places retributive justice in the service of re-
storative outcomes and produces a penal framework capable of both restraining violence
and addressing victim harm. Nonetheless, the full realization of this model requires
cultural development, supportive institutions, and careful management of its social and
structural challenges.
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