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Abstract

he occurrence of insanity after the crime has been committed and

before the judgment has become final has given rise to different opin-

ions among jurists and legal scholars. Note 1 to Article 150 of the

Islamic Penal Code distinguishes between punishments having the
character of God's rights and those having the character of people s rights. For
the former, insanity is regarded as an impediment to prosecution, whereas for the
latter the provision does not recognize insanity as a basis for suspending pro-
ceedings. Note 2 to Article 13 of the Criminal Procedure Code similarly provides
that, in people s-rights cases, where the evidentiary circumstances are such that
an insane or unconscious accused would allegedly be unable to rebut the charge
even dfter recovery, the accused s guardian is notified to appoint a lawyer and,
failing that, appointed counsel is designated and the proceedings continue. The
phrase “would be unable to rebut the charge even after recovery” conflicts with
certain jurisprudential, ethical, and legal principles. This study presents and crit-
ically examines the different views. It argues that the phrase amounts to prejudg-
ment and neglect of the accused s right of defense in a fair trial. It concludes that
abolishing the distinction between God s-rights and people s-rights offenses for
this procedural purpose and suspending prosecution in both categories would be
more appropriate. Nevertheless, claims for damages arising from the offense
may be addressed through counsel, and enforcement of a resulting judgment may
be secured through an appropriate guarantee or security mechanism.
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Extended Abstract

Introduction

Insanity at the time of the commission of a crime, issuance of a judgment, and execu-
tion of punishment would create different legal obstacles. The present study focuses on
the situation in which insanity occurs after the commission of the offense and before the
judgment becomes final, particularly in relation to punishments having a people’s-rights
character, such as Qisas and Diyah, and compensation for damage caused by the of-
fense. The article provides that, under Note 1 to Article 150 of the Islamic Penal Code,
insanity does not prevent prosecution and adjudication in such cases. At the same time,
the accused was sane, aware, and capable of understanding the act at the time of its com-
mission, and may possess information that could be relevant to disputing the charge.
The research therefore asks how a fair trial should proceed in this situation, and why the
relevant provisions may conflict with fair-trial requirements, other statutory provisions,
the jurisprudential rule of Dar’, Islamic ethics, and the purposes of punishment.

Method

The study employs a descriptive-analytical method and library research. It draws on
legal and jurisprudential resources and records the views of early and later jurists and
legal scholars. The research is organized around two principal positions. The first con-
cerns the view that insanity occurring after the offense does not result in the removal of
Hadd or Qisas and that punishment may continue. The second concerns suspension of
the proceedings and postponement of the punishment until the accused recovers. The
arguments supporting and opposing each position are examined and critically evaluated,
with particular attention to the right of defense, fair adjudication, the rule of Dar’, pre-
caution concerning life and bodily integrity, the narration of Burayd al-Ijli, the claim of
consensus, and the principle of continuity (Istishab).

Findings

The article finds that the position favoring continuation of proceedings and punish-
ment is open to substantial criticism. First, the accused’s inability to participate effec-
tively in the proceedings creates a direct difficulty for the right of defense. Second,
the narration of Burayd al-‘Ijli, relied upon as a basis for the reported consensus, is
described in the article as problematic in its chain of transmission and therefore insuffi-
cient as a binding foundation. Third, the claimed consensus is potentially documentary
and cannot independently establish the rule where its underlying evidence is itself dis-
puted. Fourth, reliance on Istishab is problematic because the subject changes with the
occurrence of insanity: the person who was sane before the insanity is not procedurally
identical to the person who is subsequently insane. The article also argues that the rule
of Dar’ and the requirements of precaution concerning life and persons support restraint
where doubt exists. Finally, postponement of punishment until recovery is not necessar-
ily inconsistent with the principle against delaying Hadd punishment, because the legal
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system recognizes circumstances in which execution is postponed.

Conclusion

The study concludes that when insanity occurs after the commission of a crime and
before the final judgment, prosecution and adjudication should be suspended until the
accused recovers the mental capacity necessary for an effective defense. It considers
the distinction between God’s-rights and people’s-rights offenses inappropriate for this
procedural purpose and favors suspension in both categories. After counsel has been
appointed or designated, claims for damages arising from the offense may nevertheless
be addressed. If a judgment is ultimately rendered against the accused, its enforcement
may be pursued through an appropriate guarantee or security mechanism, in a manner
comparable to enforcement of a judgment rendered against an absent defendant. The
article regards this approach as more consistent with fair trial, the right of defense, rele-
vant jurisprudential rules, and the objectives of criminal justice.
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