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Abstract

he goal of the present study is to examine and analyze the feasibility

of commitment of the offense of theft in ornamental dogs in Islamic

Jurisprudence, law and judicial precedence. The paper has been con-

ducted using bibliometric studies and descriptive-analytical method
which refers to rationales and jurisprudential- legal resources, Articles of codes
and court decisions. One of the issues that has been raised in many court cases
is the theft of ornamental dogs. Some judges have ruled out the crime of theft in
relation to these types of dogs, citing their lack of religious property."However,
some other judges, citing the application of Article 267 of the Islamic Penal
Code, consider the subject of theft to be bsolute property, both customarily and
religiously, and since according to the custom, these types of dogs have monetary
value, they consider the crime of theft committed. The parallaxes have caused
different decisions as it seems necessary to examine the jurisprudential and legal
basics of the issue. The main question facing the research is: What are the juris-
prudential and legal foundations of the crime of theft in the case of ornamental
dogs? 'Given that these ornamental dogs are examples of non-domesticated dogs
and their buying and selling is permissible, and also that in the hadiths, a blood
money is prescribed for killing these dogs, indicating an obligation on their prop-
erty, as well as the right of appropriation regarding impure objects, the crime of
theft can be considered conceivable regarding these dogs, and civil and criminal
liability is considered to be directed at the perpetrators.
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Extended Abstract

Introduction

One of the issues in legal cases that has increased in recent years is the issue of theft
or betrayal of trust regarding ornamental dogs. Some judges, citing the application of
Article 267 of the Islamic Penal Code, consider the subject of theft to be “absolute
property,” both customarily and religiously, and since ornamental dogs have monetary
value according to the custom, they consider the crimes of theft and breach of trust to
be applicable to ornamental dogs. However, some other judges believe that, considering
the jurisprudential principles, the subject of theft is solely “religious property.” And
since ornamental dogs are not considered property according to Islamic law, the crimes
of theft and breach of trust in relation to ornamental dogs are ruled out. The origin of
this disagreement among jurists and judges goes back to the differences in jurispruden-
tial principles. Given the differences in views, which have also led to the issuance of
different decisions in judicial practice, it is necessary to examine and analyze the jur-
isprudential and legal foundations of each of these views in order to demonstrate their
compliance with jurisprudence and legal standards. The purpose of this research is to
examine and analyze the possibility of commitment of the crime of theft regarding orna-
mental dogs in the Iranian jurisprudence, law, and judicial practice. Regarding the back-
ground of the research, the following researches have been conducted so far: Jabali-Sin-
ki and Imam (2009) in their article titled “A Reflection on the Ownership of Clubs in
Imamiyyah Jurisprudence” addressed this issue from a jurisprudential perspective and
concluded that the analysis of the issue indicates that the mere purchase and sale of this
animal for the purpose of entertainment, recreation, and decoration, as has become very
common today, is among the forbidden and invalid transactions, and the price obtained
from it is illegitimate. Therefore, according to the strongest opinion, such dogs neither
have monetary value nor can become property. Latif Zadeh et al. (1400) in their study
entitled “Investigating the Rights of Owners of Ornamental Dogs from the Perspective
of Imamiyyah Jurisprudence and Iranian Law with Emphasis on Judicial Procedure”
have examined this issue and concluded that considering the customary ownership of
these items, which is confirmed from the perspective of law and some jurisprudential
sources, as well as the exclusive right that jurisprudence gives to the owners of these im-
pure items, a protective approach should be considered and the effects of this protective
approach (civil and criminal liability) should also be taken into account.

Both studies have looked at the issue solely from a jurisprudential perspective, and
fewer legal analyses are observed. Furthermore, jurisprudential sources, texts, and ev-
idence have not been examined and analyzed in detail. The advantage of the present
study is that in addition to a detailed examination of jurisprudential evidence, it has
also referred to the relevant laws and judicial opinions, examined and analyzed them,
and, unlike previous studies, it has presented a new classification of dogs from a juris-
prudential perspective. Therefore, this study is distinctive both in the process and in the
outcome.
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Method

This research was conducted using library studies and descriptive-analytical methods,
and the necessary information was obtained and analyzed by referring to evidence and
jurisprudential-legal texts, legal articles, and judicial opinions.

Finding

One of the issues in legal cases is the theft of ornamental dogs. Some judges, citing
the "lack of religious property" of these types of dogs, rule out the crime of theft against
them. However, some other judges, citing the application of Article 267 of the Islamic
Penal Code, consider the subject of theft to be "absolute property," both customary and
religious, and since these types of dogs have monetary value according to the custom,
they consider the crime of theft against them committed. This difference in views has
led to the issuance of different and conflicting opinions. Therefore, it is necessary to
examine the jurisprudential and legal foundations of the issue. The main question fac-
ing the research is "What are the jurisprudential and legal foundations of the crime of
theft against ornamental dogs?" The division that some jurists, lawyers and judges pay
attention to is the division into four-dog groups and others. Therefore, they think that
since ornamental dogs are not part of the four-dog groups, their purchase and sale is not
permissible and they have no monetary value, and as a result, they conclude that the
crime of theft is not committed.

Conclusion

Considering that this other division, namely the division of dogs into barking and
non-barking, has been generally neglected, and ornamental dogs are examples of
non-barking (domestic) dogs, and their purchase and sale is considered permissible,
and also that in the narrations, blood money has been determined for killing these dogs,
indicating an obligation on their monetary value, as well as the right of appropriation in
the case of impure objects, the crime of theft can be considered conceivable in the case
of these dogs, and civil and criminal liability can be considered towards the criminals.
In Article 267 of the Islamic Penal Code, the legislator has made the realization of theft
subject to the realization of the three elements of "taking away", "property" and "be-
longing to another". And in Article 268 of the aforementioned law, the proof of Hadd
theft is subject to the existence of conditions, including, according to paragraph "A" of
the aforementioned article, having a religious property. Therefore, only Ta'zir theft can
be realized in the case of ornamental dogs. Given the disagreement of jurists, lawyers
and judges regarding the realization or non-realization of the crime of stealing impure
objects such as dogs and illegitimate property, the need to review the laws in order to
provide a unified policy in this area is an inevitable necessity. Therefore, the Iranian
criminal legislator should explicitly allocate a legal article to this matter in the chapter
on theft in the Ta'zir book.
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	￼ حسین عندلیب ۱   ￼ |  سید امیر سخاوتیان 2 ￼
	تحلیل چند سطحی عوامل بزه‌دیدگی جنسی کودکان و نوجوانان در فضای سایبر

	￼ محمود مهدوی ۱   ￼ |  علیرضا قادری ۲  ￼
	بررسی «سایر اعمال غیرانسانی» بعنوان یکی از مصادیق جنایت علیه بشریت
	 با تاکید بر رویه دادگاه کیفری بین‌المللی

	￼ منصوره محمدی ۱    ￼ |  حسین میرمحمدصادقی ۲ ￼
	تأملی بر عروض جنون پس از ارتکاب جرم و قبل از صدورحکم؛
	(نقدی بر تبصره یک ماده 150 ق.م.ا و تبصره دو ماده 13 ق.آ.د.ک)

	￼میثم کهن‌ترابی 1  ￼ | مرضیه سبزیان 2  

