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Abstract

riminal intention is a controversial issue in Islamic criminal jurispru-

dence. Jurists have so far paid attention to extracting the initial rule

of it (being forbidden) and have not discussed its rationale and sec-

ondary rule. Moreover, there are some inattentions and incompatibil-
ity in extraction of rationales. For instance, initial and secondary rulings have
been presumed to be contradictive and the rule of accumulation whenever possi-
ble has been considered correct. Meanwhile, the presumption of contradiction
and accumulation in these two types of rationales are subjectively impossible.
The goal is to explain the approach of Quran and narrations in legislation of the
initial and secondary rulings of this subject with a descriptive-analytical ap-
proach. Analyzing evidence, the paper reached out to two independent legisla-
tions on the issue, each having different nature, basics and functions. In the initial
legislation, criminal intention is forbidden and is the source of punitiveness in-
cluding Hadd and Ta zir. Meanwhile, in the secondary legislation granting mer-
¢y for God believers is considered to be more important. Considering these two
independent legislations, first the issue and rationales have been altered and the
contradiction of narrations has been resolved. Second, Islamic rationalizing of
mens rea in intentional offenses has become plausible and criminalization in in-
stances of disagreement in criminal law (preparation of the offense, attempt, in-
choate offense) has been facilitated.
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Extended Abstract

Introduction

The discussion of the legal rulings regarding “criminal intent” is considered one of
the important issues in the realm of criminal jurisprudence, with diverse legal and theo-
logical implications. The origin of this subject lies in the science of principles (Usul
al-Figh), where the rational foundations of prohibition (actual repugnance) and its legal
proofs are discussed under the term “Tajri.” This topic has a long history, with many
esteemed scholars expressing their views on it.

Most jurists, including Shahid Awwal (the First Martyr), Sahib al-Fusul, Sheikh An-
sari, Akhund Khorasani, Agha Ziya al-Iraqi, Mirza Ashtiyani, Na’ini, and Ayatollah
Khu’i, have not accepted the prohibition of criminal intent due to the lack of actual
repugnance. However, views on the entitlement to punishment concerning “Tajri” (evil
intention) exhibit significant divergence. Among the scholars, Sheikh Ansari posits that
the related narrations are contradictory and engages in reconciling them. In contrast,
some jurists—such as Shahid Awwal, Sahib al-Fusul, and Shahid Sadr—do not consider
the entitlement to punishment as a functional matter. Shahid Awwal argues that the evil
intention does not entail punishment as long as it does not culminate in action, owing
to the narrations regarding pardon. Sahib al-Fusul also rejects punishment based on
narrations about the non-recording of sins. Shahid Sadr interprets the narrations on the
non-imposition of punishment as indicating a lack of actual punishment based on God’s
favor and generosity toward the children of Adam (the non-recording of punishment).
Some jurists, including Akhund, assert that manifest intent entails entitlement to pun-
ishment.

Despite the extensive history and the involvement of numerous jurists in this dis-
course, certain aspects of the issue remain underexplained, and there are deficiencies
and inconsistencies in the ongoing discussion. First, the focus of the jurists has pri-
marily been on extracting the initial ruling of the subject, while the secondary-eminent
ruling regarding divine pardon has only been briefly mentioned by a select few, which
is critiquable. For instance, Shahid Awwal’s assertion that evil intention does not entail
entitlement to punishment until it leads to action can be contested; for pardon does not
negate the entitlement to punishment—it is merely a subject of pardon. The entitlement
to punishment is a prerequisite for pardon. A pardon that negates punishment without
the corresponding entitlement is nullified due to the absence of a subject. Moreover,
Shahid Sadr’s view that the non-imposition of punishment is a matter of gratitude lacks
completeness and precision, as the non-recording of evil intent fundamentally hinges on
the actual presence of punishment. When there is no punishment in effect, discussing the
“non-recording of punishment” becomes meaningless. Additionally, regarding the rec-
onciling interpretations of the narrations, the audience for pardon is only the believers,
not all the children of Adam.
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Secondly, substantial issues arise in the examination of the narrations; for instance, a
lack of sufficient attention has been given to the relationships between obligatory and
eminent proofs. The assumption of contradiction between the narrations on pardon and
those on entitlement to punishment, as posited by most jurists, including Sheikh Ansari,
does not align with the governing principles of the matter. The narrations on pardon fall
within the realm of eminent proofs and take precedence over initial proofs.

The questions arise: What are the obligatory-eminent rulings related to criminal in-
tent, and what rules do their relationships adhere to (such as reconciliation, governance,
etc.)? The goal of this research is to clarify the comprehensive approach of the Quran
and narrations concerning the legal rulings on criminal intent, both in the initial and sec-
ondary stages. This investigation (focused on the prohibition of intent) holds significant
implications and functionalities; for instance, the legal prohibition of criminal intent
acts as a factor for moral corruption and leads to deprivation from holding positions
(such as judging, witnessing, and leading prayers). On the other hand, this prohibition
serves as the basis for criminalization regarding criminal intent, preparation, and com-
mencement of crime in criminal law.

Research Methodology

This research is descriptive-analytical and inferential in nature, developed based on
textual jurisprudential evidences, including verses of the Quran and narrations. The data
utilized in this research were collected and analyzed from penal verses, narrations of
the infallible Imams (peace be upon them) in reputable hadith sources such as “Man
La Yahduruhu al-Faqih,” “Wasa’il al-Shi’ah,” as well as Usuli (principles of jurispru-
dence), Fighi (jurisprudence), Tafsiri (exegesis), and Kalami (theology) works. Initially,
the characteristics, dimensions, and penal implications of criminal intent were extracted
from Quranic verses and narrations. Subsequently, by employing Usuli and Fighi prin-
ciples such as Zohur (apparent meaning), Itlaq (generality), Siyaq (context), and penal
Fighi rules, including the principle of “Al-Ta’zir Likulli Haram” (Ta’zir is prescribed
for every forbidden act), the rulings related to criminal intent have been inferred and
elucidated.

Findings

The findings of this study are derived from the examination of verses, narrations, and
relevant jurisprudential, principled, theological, and exegetical sources concerning the
foundations and rulings of criminal judgment. They can be summarized as follows:

1. Difference in the Vice of Intent in Theology and Principles: In theology, the vice
of forbidden intent is stated absolutely; however, in the principles (usul), a distinction is
made between intrinsic and actual vices. Due to the absence of actual vice in intention,
the prohibition of such acts has not been accepted in the principled approach.

2. Prevalence of Consensus on the Prohibition of Intent: Some sources have re-
ported a widespread consensus regarding the prohibition of criminal intent. However, in
the works of many jurists, the ruling of prohibition is not found.
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3. Two Types of Evidence in the Findings: The findings indicate the existence of two
types of evidence, classified into primary obligatory (taklifi) and secondary-eminent
(umnani) categories. In the primary obligatory evidence, the dimensions and penal im-
plications of intent, including the generality of sin, criminal responsibility, and punish-
ments such as Hudud and Tazir, are discussed, indicating a ruling of prohibition on the
obligation of intent. In the secondary-eminent evidence, rulings regarding the leniency
of criminal intent, such as the overlooking of sins, the forgiveness of punishment, and
the non-recording of sins, demonstrate a ruling characterized by mercy and leniency.

4. Exceptional Cases of the Ruling on the Mercy of Criminal Intent: The first
case involves pardon in ordinary circumstances, which excludes specific instances such
as apostasy. The second case includes pardon for non-believers as well, who have their
own specific instances.

Conclusion

Based on the textual evidence of obligatory (taklifi) and merciful (imtinani) direc-
tives, two forms of legislation regarding criminal intent have been enacted. In the first
legislation, the ruling of prohibition has been established for the mental act of intent. In
contrast, the second legislation conveys merciful rulings, including pardon, non-record-
ing of sins, and forgiveness for believers, to the recipients. These two forms of legisla-
tion demonstrate a comprehensive yet flexible approach by Islamic law in addressing
this issue.

The primary approach of Islamic law is grounded in reason (justice and desert), but in
the stage of punishment application, mercy and leniency are prioritized. This distinction
in evidence led to a change in the problem formulation, the interrelationships of the
evidence, and the governing rules. Consequently:

First, contrary to common perception (of a single legislative act), two successive and
sequential legislative acts have occurred.

Second, these two types of evidence are chronologically ordered, meaning that the
merciful evidence (pardon and forgiveness for believers) takes precedence over the ev-
idence of prohibition and punishment.

Third, unlike the view of most jurists, the evidence governing pardon and forgiveness
does not conflict with the evidence of prohibition and punishment. Their semantic inte-
gration, contrary to the principles and rules of derivation, allows for their reconciliation.

Fourth, this approach has significant implications for penal jurisprudence and crimi-
nal law. On one hand, the prohibition of malicious intent leads to the ~é (fassq - moral
corruption) of perpetrators and the violation of justice, impacting roles such as judging,
testifying, and holding positions that require justice. On the other hand, this approach
provides fundamental principles and functions within the Islamic criminal justice sys-
tem. By assuming the primary ruling of prohibition, the jurisprudential basis for inten-
tional crimes becomes feasible, and criminalization in various domains, especially in
disputed areas like criminal intent, preliminary criminal acts, ineffectual crimes, impos-
sible crimes, and certain security offenses, becomes more systematic.
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