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Abstract

his research examines the legitimacy of applying physical
1 and psychological torture methods to obtain confessions

from defendants in emergency situations with a jurispruden-
tial and legal approach. Using a descriptive-analytical method and
studying jurisprudential and legal sources, the author, while explaining
the perspectives of prohibition and permissibility, considers the primary
ruling on torture to be based on sanctity. Subsequently, citing jurispru-
dential rules such as maintaining order, protecting the rights of society,
the Ahmeh rule, and the interpretative opinion of the Guardian Council,
he proves the permissibility of torture within the framework of the sec-
ondary ruling and only in emergency situations. Based on the rule of
“necessities are limited to their limits,” the permissible scope and inten-
sity of torture is limited to the extent of necessity. By avoiding the duali-
ty of prohibition or absolute permissibility, this research presents a mid-
dle and restrictive solution that can provide a suitable theoretical basis
for amending interrogation regulations and formulating jurisprudential
criteria for emergency in Islamic criminal policy.
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Extended Abstract

Introduction

The main subject of this study is to examine the extent to which the use of physical
and psychological torture to obtain confessions from suspects is legitimate under emer-
gency conditions. In Islamic jurisprudence and law, confession is regarded as one of the
most important means of proving a crime; however, its validity depends on its being
voluntary and on the fulfillment of conditions that guarantee the individual's free and
informed will. Accordingly, obtaining a confession through coercion or duress has no
legal or jurisprudential validity.

One of the fundamental issues related to this discussion is the conflict between two
important values: first, the preservation of human dignity, which entails the absolute
prohibition of any physical or psychological abuse of a suspect; and second, the protec-
tion of the rights of society and the provision of public security, which may, in certain
circumstances, impose particular necessities on the judicial system.

The primary ruling in Imami jurisprudence concerning torture is its prohibition, and
this ruling is based on principles such as the inherent dignity of human beings and the
principle of dar'. However, under emergency conditions and in cases of conflict be-
tween public and individual rights, certain jurisprudential principles, such as al-darurat
tubih al-mahzurat (necessities permit prohibited acts), the principle of prioritizing the
more important interest, and the principle of preserving the system, have been raised
as grounds for examining the possibility of secondary and exceptional legitimacy of
torture. By examining these principles, the present article seeks to clarify the scope and
limits of such legitimacy and to analyze the relationship between the primary ruling of
prohibition and the secondary ruling of permissibility.

Method

The study employs a descriptive-analytical method. The data were mainly collected
through the study of jurisprudential, legal, and statutory sources. In the jurisprudential
analysis, the views of Islamic jurists concerning the prohibition of torture and the pos-
sibility of its emergency legitimacy under specific circumstances were extracted and
evaluated.

The foundations of the prohibition of torture, the implications of Article 38 of the
Constitution, the Law on Respecting Legitimate Freedoms and Citizenship Rights, and
Article 169 of the Islamic Penal Code were then examined. The analysis focuses on the
relationship between the primary ruling, namely the absolute prohibition of torture, and
the secondary ruling, namely its limited permissibility under conditions of necessity.

Furthermore, jurisprudential principles relating to necessity, conflict of interests and
obligations, preservation of the system, and the principle of prioritizing the more im-
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portant interest were analyzed alongside the relevant Qur'anic verses and narrations
concerning confession and individual responsibility. This framework made it possible
to examine Islamic jurisprudence and law simultaneously and comparatively through an
analytical approach.

Findings

The findings indicate that the principle of human dignity is one of the most important
foundations for the prohibition of torture. According to this principle, human dignity is
inherent and is not forfeited even by the commission of a crime. Therefore, any physical
or psychological harm inflicted for the purpose of obtaining a confession is inconsistent
with this principle.

In addition, the principle of dar' indicates that a confession obtained under torture or
pressure lacks jurisprudential validity, because the existence of coercion creates doubt
concerning the validity and voluntariness of the confession. From a legal perspective,
Article 38 of the Constitution prohibits torture for the purpose of obtaining a confession,
while the Law on Respecting Legitimate Freedoms and Citizenship Rights and Article
169 of the Islamic Penal Code likewise emphasize this prohibition.

Accordingly, under the primary ruling, torture is prohibited in all circumstances and
cannot have a legal or religious basis. Certain violent practices during interrogation
cannot therefore be accepted as “judicial custom.” Custom is valid only when it does not
conflict with Islamic law and statutory law; since torture is directly contrary to funda-
mental jurisprudential principles and binding legal provisions, no custom can justify it.

For this reason, referring to “interrogation practices” or “common methods” lacks
jurisprudential and legal validity and cannot be used to legitimize torture.

The article's examination of certain references to Qur'anic verses and narrations indi-
cates that these texts concern individuals whose crimes have already been established
and do not relate to the investigative stage or to obtaining confessions from suspects.
Therefore, extending them to justify torture in the process of crime detection lacks a
valid jurisprudential basis. This finding leads to the rejection of views that seek, through
an expansive interpretation of Qur'anic verses or narrations, to establish a form of per-
manent or broad legitimacy for torture during interrogation.

Finally, and most importantly, the findings indicate that certain jurisprudential prin-
ciples raise the possibility of the secondary legitimacy of torture. This possibility arises
under conditions of genuine necessity and at the level of a secondary ruling; that is,
when the rights of society, public security, or the preservation of the system are con-
fronted with a serious threat.

According to the principle of al-darurat tubih al-mahzurat, the commission of a pro-
hibited act may become permissible in cases of necessity. However, under the prin-
ciple of al-darurat tuqaddar bi-qadariha (necessities are to be limited to the extent of
the necessity), its amount and intensity must be strictly limited to what the necessity
requires. Furthermore, the principle of prioritizing the more important interest over the
less important one indicates that if refraining from torture would result in a greater loss
or danger, secondary permissibility may arise in a situation of conflict.
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The article also refers to the interpretive opinion of the Guardian Council and the
Law on the Intensification of Punishments to support the proposition that, under certain
exceptional security conditions, this principle may be invoked to the extent of necessity.
Nevertheless, it emphasizes that such permissibility can never be regarded as general
and is acceptable only under genuine and controlled emergency conditions.

Conclusion

The primary ruling concerning torture is its absolute prohibition, and there is no reli-
gious or legal evidence establishing the permanent legitimacy of torture. Nevertheless,
under special circumstances in which genuine necessity and a conflict between public
and individual rights exist, secondary principles may exceptionally be invoked, to the
extent of necessity, to justify limited torture.

This secondary permissibility is strictly conditional, precise, and incapable of gen-
eralization and cannot be applied as a general rule. The article concludes that a proper
understanding of the jurisprudential and legal foundations can contribute to the reform
of interrogation regulations and the formulation of more precise rules for emergency
situations, while preventing the misuse of the concept of necessity.
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