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Introduction

Witness testimony constitutes one of the principal forms of evidence before the International
Criminal Court (ICC). Nevertheless, witnesses in international criminal proceedings frequently
become unavailable because of intimidation, death, interference, or other practical obstacles.
This creates an inherent tension between the search for truth and the accused's right to confront
witnesses. While the Rome Statute establishes live testimony as the general rule, it permits
absent witness testimony only under narrowly defined exceptions. This study examines the
legal framework governing absent witness testimony and analyses the evolution of the ICC's

jurisprudence on this issue. L Y

Method

The research adopts a descriptive-analytical methodology based o i search. It
analyses Articles 67 and 69 of the Rome Statute together with Rule C Rules of
Procedure and Evidence, including its amendment, and undertakes a c tive analysis of

utor v. Al Hassan. The

an Rights concerning

()
)
“

the Court's jurisprudence in Prosecutor v. Ruto and Sang and Pro
study also draws upon the jurisprudence of the European Cx)‘grt 0
the right to confrontation and fair trial guarantees.

Results \\

The findings demonstrate that Article 67 Wecdgnizes the right to examine witnesses as a
fundamental component of a fair trial, whePeasvMicle 63and Rule 68 permit absent witness
testimony only as a limited exception. Im Ruto, ppeals Chamber rejected the retrospective
application of the amended Rule 6 wals initiated before the amendment, considering
such application incompatible with th n of the accused's procedural rights. Combined
with extensive witness int absence of sufficient corroborative evidence, this
resulted in an evidentiagy gollagse of th prosecution’s case. In contrast, Al Hassan adopted a
contextual approach by ®igti ing t@timony concerning the accused's acts and conduct
from testimony relating nt&tual elements of the crimes. The Trial Chamber further
differentiated the admissi evidence from its probative value and admitted absent witness
testimony onl wheresx’nor d by adequate counterbalancing safeguards and corroborative

evidence.
. ) e

Conclusi@ns

The§tu ludes that Rule 68 should not be viewed merely as an evidentiary provision
gover absent witness testimony. Rather, it represents the intersection of three fundamental
consideratigns within international criminal justice: the accused's defence rights, the evidentiary
requirements of prosecuting international crimes, and the institutional legitimacy of the
International Criminal Court. The jurisprudential evolution from Ruto to Al Hassan reflects a
shift from a restrictive approach towards a contextual balancing model. However, this evolution
remains compatible with fair trial guarantees only if absent witness testimony never constitutes
the sole or decisive basis for conviction, a clear distinction is maintained between contextual
evidence and evidence concerning the accused's individual conduct, and the Court expressly

demonstrates the existence of effective counterbalancing safeguards together with independent
corroborative evidence.
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1. Equality of Arms.

2. Adversarial Principle.

3. Principle of Orality.

4. Right to Confrontation.

5. Probative Value of the Evidence.

6. Any Prejudice that such Evidence may cause to a Fair Trial.
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2. “any proceedings conducted prior to the commencement of the trial”.
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