
 

 
 

 

  

               

  
      

          
        
       
       
       

  
             

               
               

                
               

  .               
                                                                 

   ://    ://.  
 .        (valiollah.n@gmail.com).  
 .        ) ( (drghzamani@gmail.com).  
 .        (masoudraei@yahoo.com).  
 .    (abdollahi75@hotmail.com).  



 

 
 

 
/

 
  

 
 / 

 

  

                
             

            
             .  
 :         

         .  
  

             
              

          .     
               
                
    .  

           
               

               .
               

              
                

  :          )  
    .:  (.  

             
                

        .         
        (Fenrick, 1997: 26)     

                 
              



  

 
 

 
 

 
 

 
...

  

      .      
            .   
               

   .          
         : .       

        .       
     (ICTY, 1997: Para. 94).  

                 
     .         
             

              
  .  

               
                

           (Bothe, 2002: 387). 
              
               

                   
            .  

               
            .  

              
               

          .   
                                                                 

1. International Criminal Tribunal for the Former Yugoslavia (ICTY). 
2. Tadic Case. 



 

 
 

 
/

 
  

 
 / 

 

  

        :  
            

        (Fenrick, 1998: 197).  

              
               

     )          
    .:   ( .       

         .     
               

              .  
              
 )   : (.           

    .        )   (   
)   (        .    

    :  
                

                 
             

)Additional Protocol I, Art. 57(2)(a)(iii), 1977(.  

               
  .              

                 

                                                                 
1. Ad Hoc. 
2. Judgments of the ad hoc tribunals have added ‘flesh to the bare bones of treaty 

provisions or to skeletal legal concepts’ of IHL. 
3. Proportionality. 



  

 
 

 
 

 
 

 
...

  

                 
               

                
     (Sandoz et al., 1987: 684).     

               
                 

  (The Program on Humanitarian Policy…, 2010: 92).    
                

(Henckaerts & Doswald-Beck, 2009: 49).         
      (The Program on Humanitarian Policy…, 2010: 92) . 

              
                 
    (Byron, 2010: 193).        
                

                
.  
               

                
                 
                

        .       
                

       .  
              

              
               



 

 
 

 
/

 
  

 
 / 

 

  

              
              

         .  
               

               
                

              
  .  

.       
                 

              
             

       .       
               .
                 

                
    .          

          .   
              

            .  
               
           .      
                  

 .             
             .  



  

 
 

 
 

 
 

 
...

  

                
                .

              
                

  (Fellmeth, 2012: 146).  
             
                 

                  
      .      

              
)Murphy & Hampton, 1988: 398           .: 

  :/ (.           
              

               
                

               
   .  

                
      :  

                
                
               

:  
 (          

 (                 
                
      ) )()( (        



 

 
 

 
/

 
  

 
 / 

 

  

 (               
               

       ) )()( (     
 .  

                 
               

              
                
      .        

             
      .  

             
  .           
              

              
               
     .          

             
     .  

 .      
               

       .        
                   

                
  (Solis, 2016: 327).          



  

 
 

 
 

 
 

 
...

  

              
(ICTY, 2003: Para. 59).             

                
       .  
              
                
                

         .       
             .  

               
              

        .       
               

                  
               ) 
                  .: 

Clarke, 2012: 73-123; Sloane, 2015: 299-343(.  

.                      
             . 

                                                                 
 .         :       

                  
                    
            .  

            :         
               .   

         .  



 

 
 

 
/

 
  

 
 / 

 

  

               
              

            .  
              

         .   
               

             
        .     

               
             

    (United Nations Secretary-General, 1993: Para. 34).  
              

               
                 

               
       .  

              
      .        

                 
              

              
                                                                 

.      .:  
<https://ihl-databases.icrc.org/customary-ihl/eng/docs/v2_cha_chapter4_rule14_ 

SectionA>. 
 .                  

                   
    (Newton & May, 2014: 91; Trumbull IV, 2015: 549).  



  

 
 

 
 

 
 

 
...

  

     .  
          »  

    «            
              

              
                

     (ICTY, 1995: Para. 143).       
              
          .   

                 
  .  

            .   
        .      

               
  (ICTY, Prosecutor v. Zoran Kupreskic et al., 2000: Para. 524).  

              
   :  

              
              . 

             
                  

               
                                                                 

 .               
             )    .:  

<https://www.icrc.org/eng/war-and-law/treaties-customary-law/geneva-conventions/ 
overview-geneva-conventions.htm>). 
2. Kupreskic Case. 
3. Sarajevo. 



 

 
 

 
/

 
  

 
 / 

 

  

           .    
                

   .            
               

              
    (ICTY, 2003: Para. 58).  

              
                 

              
  (ICTY, 1996: Para. 18).          

  :  
            

         .       
        .     

                  
               

(ICTY, 2007: Para. 69).  

              
                  

   .            
        .  

              
         .     

              
   .            

                                                                 
1. Martic Case. 
2. Blaskic Case. 



  

 
 

 
 

 
 

 
...

  

               
(ICTY, Prosecutor v. Blaški , 2000: Para. 651).  

             .  
               

     .          
                . 

               
                 

                 
                

                  
                 

(ICTY, 2003: Para. 387).  
              

                 
                 

               
                 

   .  
            .    

             
              

.                
                

                                                                 
1. Gotovina. 



 

 
 

 
/

 
  

 
 / 

 

  

                 
                

        .       
             

(ICTY, 2011: Para. 1898).  
                

         )     .: 
Huffman, 2012; Blank, 2012; ICTY, 2012( .        

                  
                

                
        .       

                
                

     .  
             

                
            .  

             
 (ICTY, 2004: Para. 52).  

             
   .          

   :  
              

                                                                 
1. Kordi  & erkez. 
2. Dragomir Miloševi . 



  

 
 

 
 

 
 

 
...

  

              
                 

              
(ICTY, 2006: Paras. 24-25).  

             
              

 .              
       .       

               
 .               

                
              

     .  
                

               
              

            .  

 .         
              

         .  ))()( ( 
       :  

                 
                 

               
                 

  .  



 

 
 

 
/

 
  

 
 / 

 

  

            
          :  

 ))()(:(  
           :  

):(  
.       .  
.                 

              
               

          .  
.                 

              
               

           .  
.               

 .  
.               

      (Dörmann, 2003: Art. 8(2)(b)(iv)).  

 ))()( (          
                 

        .      

                                                                 
 . ):(  
     (                   

                    
) )()( (      .  

     (                  
                    

))()( (      .  



  

 
 

 
 

 
 

 
...

  

                
    .  

            
            

              
                

  (United Nations Diplomatic Conference…, 1998: 24).  
               

   .           
        .         

               .  
         (Ibid.: 15-16) .    

                
            .  

                  
              

           )       
     .: United Nations Diplomatic Conference…, 2002: 30-31(.  

              
            .     

                                                                 
 .       :  
     .               

  .                 
                   

     .  
     .           .  

2. Clearly. 
3. Overall. 



 

 
 

 
/

 
  

 
 / 

 

  

            .  
                 

   .             
                

                
   (Cassese, 2002: 399).          

                 
           .  

              
                

                
  .             

                 
    .  

     »«         
                 

     .        
             

 (Von Hebel & Robinson, 1999: 110-111).       
        .       

              :  
               

                 
     .  

                                                                 
 .                 
)      .: Gaudreau, 2003: 143-184.(  



  

 
 

 
 

 
 

 
...

  

               
                  

                 
              .  

                
           .

                
              

  .   »     «     
            

      (Cryer, 2005: 268).  
    »  «           

               
                  

              
(Ibid.: 268).              

        .       
              

        .  
               

            
              . 

                
               

                  
     .  



 

 
 

 
/

 
  

 
 / 

 

  

               
             .  

                
                

   .            
                 

      (Henckaerts, 2005: 191).  
              
               

   .            
              

       .      
                

               
                 

                
         .       

              
           .  

              
     »        «    
  .    »   «      

               
           .     

                                                                 
1. The attack was such that it would cause. 



  

 
 

 
 

 
 

 
...

  

             
         (Dörmann, 2003: 162).  

                 
               

               
                

                .
                  

  .             
  ))()( (          

               
              

                
              

               
  (ICC, 2008: 88, Para. 274).  

              
                

               
                

                 
                 

               
         .  

                                                                 
1. Katanga. 



 

 
 

 
/

 
  

 
 / 

 

  

   
               

                
              

                
                 

                 
              

   .             
              

      .         
                

                
            .  

               
         .     

            
                 

        .       
              

               
   .             

            
                  

         .  



  

 
 

 
 

 
 

 
...

  

   
.   »   ”  “  ”   “ : 

       «        .  
.                

        .  
.                

            .  
.                   

            .  
5. Additional Protocol I, Art. 57(2)(a)(iii), 1977, at: <https://www.icrc.org/ihl/INTRO/470>. 
6. Blank, Laurie R., “Operational Law Experts Roundtable on the Gotovina Judgment: 

Military Operations, Battlefield Reality and the Judgment’s Impact on Effective 
Implementation and Enforcement of International Humanitarian Law”, Emory 

International Humanitarian Law Clinic report, 26 January 2012. 
7. Bothe, Michael, “War Crimes”, in: Cassese Antonio et al. (eds.), The Rome Statute of the 

International Criminal Court, Oxford Scholarly Authorities on International Law 
[OSAIL], 2002. 

8. Byron, Christine, “International Humanitarian Law and Bombing Campaigns: 
Legitimate Military Objectives and Excessive Collateral Damage”, Yearbook of 

International Humanitarian Law, Vol. 13, 2010. 
9. Cassese, Antonio et al. (eds.), The Rome Statute of the International Criminal Court, 

Oxford Scholarly Authorities on International Law [OSAIL], 2002. 
10. Clarke, Ben, “Proportionality in Armed Conflicts: A Principle in Need of 

Clarification?”, International Humanitarian Legal Studies, Vol. 3(1), 2012. 
11. Cryer, Robert, Prosecuting International Crimes: Selectivity and the International Criminal 

Law Regime, Cambridge University Press, 2005. 
12. Dörmann Knut, Elements of War Crimes under the Rome Statute of the International 

Criminal Court: Sources and Commentary, Cambridge University Press, 2003. 
13. Fellmeth, Aaron, “The Proportionality Principle in Operation: Methodological 

Limitations of Empirical Research and the Need for Transparency”, Israel Law Review, 
Vol. 45(1), 2012. 

14. Fenrick, William J., “International Humanitarian Law and Criminal Trials”, 
Transnational Law and Contemporary Problems, Vol. 7(1), 1997. 

15. Fenrick, William J., “The Development of the Law of Armed Conflict through the 
Jurisprudence of the International Criminal Tribunal for the Former Yugoslavia”, 
Journal of Armed Conflict Law, Vol. 3(2), 1998. 



 

 
 

 
/

 
  

 
 / 

 

  

16. Gaudreau, Julie, “The Reservations to the Protocols Additional to the Geneva 
Conventions for the Protection of War Victims”, International Review of the Red Cross, 
Vol. 84, No. 849, 2003. 

17. Henckaerts, Jean-Marie H. & Louise Doswald-Beck, Customary International 

Humanitarian Law, Vol. I: Rules, International Committee of Red Cross, Cambridge 
University Press, 2009. 

18. Henckaerts, Jean-Marie, “Study on Customary International Humanitarian Law: A 
Contribution to the Understanding and Respect for the Rule of Law in Armed 
Conflict”, International Review of the Red Cross, Vol. 87, No. 857, 2005. 

19. Huffman, Walter B., “Margin of Error: Potential Pitfalls of the Ruling in The 
Prosecutor v. Ante Gotovina”, Military Law Review, Vol. 211, 2012. 

20. ICC, Prosecutor v. Germain Katanga & Mathieu Ngudjolo Chui, Case No. ICC-01/04-
01/07, Pre-Trial Chamber I, Decision on the Confirmation of Charges, 30 September 
2008. 

21. ICTY, Prosecutor v Gotovina, ermak & Marka , Case No. IT-06-90-A, Appeals 
Chamber Judgment, 16 November 2012. 

22. ICTY, Prosecutor v. Dragomir Miloševi , Case No. IT-98-2911-P, Prosecution’s 
Submission of Amended Indictment Pursuant to Rule 50 and Trial Chamber’s 
Decision, 12 December 2006. 

23. ICTY, Prosecutor v. Galic, Case No. IT-98-29-T, Trial Chamber Judgement, 5 
December 2003. 

24. ICTY, Prosecutor v. Gotovina, ermak & Marka , Case No. IT-06-90-T, Trial Chamber I 
Judgment, 15 April 2011. 

25. ICTY, Prosecutor v. Kordi  & erkez, Case No. IT-95-14/2, 17 December 2004. 
26. ICTY, Prosecutor v. Marti , Case No. IT-95-11-R61, 8 March 1996. 
27. ICTY, Prosecutor v. Marti , Case No. IT-95-11-T, Trial Chamber Judgment, 12 June 

2007. 
28. ICTY, Prosecutor v. Tadi , Case No. IT-94-1, Trial Chamber Judgment, 7 May 1997. 
29. ICTY, Prosecutor v. Tadi , Case No. IT-94-1-A, Decision on the Defence Motion for 

Interlocutory Appeal on Jurisdiction, Trial Chamber II Judgment, 2 October 1995 
(Tadi  Jurisdiction Decision). 

30. ICTY, Prosecutor v. Zoran Kupreskic et al., Case No. IT-95-16-T, Trial Chamber 
Judgement, 14 January 2000. 

31. ICTY, The Prosecutor v. Blaški , Case No. IT-95-14-T, Trial Chamber Judgement, 3 
May 2000. 

32. Murphy, Jeffrie G. & Jean Hampton, Forgiveness and Mercy, Cambridge University 



  

 
 

 
 

 
 

 
...

  

Press, 1988. 
33. Newton, Michael & Larry May, Proportionality in International Law, Oxford University 

Press, 2014. 
34. Sandoz, Yves & Christophe Swinarski & Bruno Zimmermann (eds), Commentary on 

the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, 
Geneva, ICRC and Dordrecht, Martinus Nijhoff, 1987. 

35. Sloane, Robert D., “Puzzles of Proportion and the 'Reasonable Military Commander': 
Reflections on the Law, Ethics, and Geopolitics of Proportionality”, Harvard National 

Security Journal, Vol. 6(2), 2015. 
36. Solis, Gary D., The Law of Armed Conflict: International Humanitarian Law in War, 

Cambridge University Press, 2016. 
37. The Program on Humanitarian Policy and Conflict Research at Harvard University, 

HPCR Manual on International Law Applicable to Air and Missile Warfare, 2010, at: 
<http://www.ihlresearch.org/amw/manual/>. 

38. Trumbull IV, Charles P., “Re-Thinking the Principle of Proportionality Outside of Hot 
Battlefields”, Virginia Journal of International Law, Vol. 55, No. 3, 2015. 

39. United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, “UN Doc. A/CONF.183/INF/10, Information Conveyed 
by New Zealand (13 July 1998), International Committee of the Red Cross: Statement 
of 8 July 1998 Relating to the Bureau Discussion Paper in Document 
A/CONF.183/C.1/L.53”, Documents of the Committee of the Whole, Extract from: 
Official Records, Vol. III (Reports and Other Documents), Rome, Italy (15 June - 17 
July 1998), United Nations, New York, 2002. 

40. United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an 
International Criminal Court, Report of the Preparatory Committee on the Establishment of 

an International Criminal Court, A/CONF.183/2, 14 April 1998, at: 
<http://legal.un.org/icc/docs.htm>. 

41. United Nations Secretary-General, Report of the Secretary-General Pursuant to Paragraph 

2 of Security Council Resolution 808, S/25704, 3 May 1993. 
42. Von Hebel, Herman & Darryl Robinson, “Crimes Within the Jurisdiction of the 

Court”, in: Roy S. Lee, The International Criminal Court: The Making of the Rome 

Statute, The Hague, Kluwer Law International, 1999. 




