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1. California Penal Code Section 14023: The Attorney General shall give priority to
matters involving organized crime, gang activities, drug trafficking, human trafficking,
and cases involving a high degree of risk to the witness. Special regard shall also be
given to the elderly, the young, battered, victims of domestic violence, the infirm, the
handicapped, and victims of hate incidents.

2. Article 58: (5) The provisions of subparagraphs 2, 3 and 4 are only applicable for

crimes committed within the activities of an organized crime gan.
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1. Crimes Act (Cth) 36 A Intimidation of witnesses etc:
(1) A person (the first person) commits an offence if:
(a) the first person:
(i) threatens, intimidates or restrains another person; or
(i) uses violence to, or inflicts an injury on, another person; or

(iii) causes or procures violence, damage, loss or disadvantage to another person.
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1. Title 18 - Crimes And Criminal Procedure.
Part II - Criminal Procedure (1994) § 3521. Witness relocation and protection A (3)
Any person who, without the authorization of the Attorney General, knowingly
discloses any information received from the Attorney General under paragraph (1)(G)
shall be fined $5,000 or imprisoned five years or both.
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4. California Penal Code Section 14026 (a): To protect witnesses where credible evidence
exists that they may be in substantial danger of intimidation or reflationary violence

because of their testimony.
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1. The Prosecutor v. Alfred Musema, Case No. ICTR-96-13-T, 20 Novamber 1998.
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. Article 58: (2) If there is a fear of gravely endangering the witness or his relatives if the
witness’s identity is revealed, necessary precautions shall be taken in order to keep the
identity a secret. The witness, whose identity shall not be revealed, is obliged to explain
the grounds and occasion for obtaining knowledge of the facts about which he is going
to testify. The personal data about the witness shall be kept with the public prosecutor,
judge or the court, in order to keep his identity as a secret.
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1. Amnesty.
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1. Self-Serving Amnesty Law.
2. Isabel Peron.

3. Dirty war.

4. Full Stop Law.

5. Law of Due Obedience.

6. Law of General Amnesty for Consolidation of the Peace.



ke @bl g 5 e S ey 4 4B S5 el s G AS
oSl S i g (sl ykaSVARY Jlw b il Ole 51y e sy
ke 63T Agar 25l diedda (Slays 3 5 ol b Slaaloes (65108 oy sl
(Ibid.: 849-850) i L& Voros a3 Syea ot ¢ Sle 5Lyl

Clem L V480 Il 53 5558 ol y3gas oy Ssoemsd 55,31 9
LSS 53 48 ey slas,s 5 2l Oballss ) o 3 |y (ste ol 0, KS
A do3g 03,5 0S5 V480 BVAAY sladlo o Sio Bads i Sla ol
Yord Jlo g3 4S5 QL OpraS obg 5055 Gilae . ile) oy o8
2 FAYAY Ul Sl Yorr 6YAAY gladle w5 Sl K i S
.(Lutz & Reiger, 2009: 95) &.2108 gl

Ui gy grmesS Sl jlas| om0 4 03l glagie Y.
(S i oty gal Olanasia 3 (S e ot (U ddm G0 sgaS)
5 Ml b e ol (g5 5 & s olazl (5500 5 0 plie (LB
lacols 5 Lacssis 4y by e gili> (2S5 Dbl (65l e shies,
ol s e Sl e OT a1y 355 Sl 5L e Sas Ml
Oy O s 48™ T Jlisl clen sla,STle 51 S Olge 4 a0 g™

1. Farabundo Marti National Liberation Front (FMLN).
2. Truth Commission.
S b e aniS Byds b5 Bk sCSla, 5l (sl 4 (Transitional Justice) sl e ¥
Jg_éf.u}gsif”_b@..\sﬁf@a,eQl,i,cl.a@)ué)u}.b'—;b.lfdljLaQT)\La;Jp
et 5 (Bas el g Sdadls S gliad ;8 5 ol sla)Shle 3 (glae sazms 4 Jlisl Il
S50 4 525U 31 )8 Jlm 3 el 53 st 5 iy Bl ey 8l oS okl 3
o 31 Stotily  Sldal ¢ 25 5 Ol e ) o sl S 5 Jlast Slte 35,5 o 3B das oo &
& o sy JUl e iomen )l o 23T 5 o 5 5 Bl bl b s pon s
H eSS Wil o s gk B3lel g 53 (Glodi iy 5 5 sdae Syl sl 255 3l
8 3 ol Ol il o Ml 5 e D 5 e 83l OT Cota &7 i o slaySl oy
S 53 553 el S 53 o bis 5 b 83161 oS 487 0y |y i ol bl S el 5 L
.(Freeman, 2009: 18) 355 o e sie 5 iuidny 508, 3 g5 ( s Gloubs Slansline 5 2s)l8

Ve

O s G\re) gl

Se s /SRS

\* e / \WAF O



G\XA\J:; Qé}ﬁj”“igs\x“s\gﬁéf':s O\gs >1§\‘JJ

3ol (Slasly 53 bbb oo 2T 5 U 5 b T 2StS Ly 5 Il palyr
St slate 4 (6 5 (s ks Gla 2l OLSS o 4y sie (sl Lzl 51 o
(Tutu, 1999: 24) do 355 Coyd jpaladls JUisl 5 Jo 25T

SUe 4 Lsd e Slie 4 4T 5l i S lows 5 513 3955 o5 (]
o 5T 6l S o e S (S0 grraS sl il - el e
Slaasl 5158 48 dimn gliab b OppaneS S ity 0 praaS ] it
- dem3 oo Sl s sl gl plaslgriy 5 dle o pdlel |y 355
e 4 KaS Ole e Bme ol (gladliol (o Ilad (bl i G0 graseS
(Mobekk, 2005: 2) a3 s plowil @b iyl Ol 4 SS L o ges

oMo S oLl G0 eSS 3l 2590 93 4 (338 el g 5l oy b
""qu” oylal dslazlls gie y9deo

2l Olagie 4 pie lhael SN 45T b O graneS sl ()
O gmnsaS cils 1y LSS o i ST slasl 5 181 LS ) ]
o e Frl i Se 4 BT (30 CSl 5 g5 sli 3T b
@4;\ o ade Sl L5035 o 535 (g5 Sl BT 5 V44F L VAFA sladle
5o Ml S0 5slsST ilke 5 05 Aaliald V Bsle g 4 (9315 ans
@55 anns 55 0 o) (Mol 05l ST 5 14VY) LT ol Cillons
5l 03 3l e g s gl 5l 50 oSSl Jol il e (1470)
)55 5 Sl ol 5529 b Lol .(Mallinder, 2008: 131) 34 31 31 O b g aziS
S A o Solim l OLSS j0 487 (e o ol 2 oS o Sl Ol gy b (5,
Ao o oy Yle Qg 3ula Ll Sl ol (st i 08 o sk 5o
ESen)) (oS e Jgal b Lal otz o) 487 238 518 5588 ol 53 BT
il Oslany 5 (ol Sp3 a0 IS jglate g Laly ol 5. (OY s iYAY

ibais 038" el 5 el 5 DU 5 o 4 gy (sl 3T 8550055 5 osein

1. Transitional Societies.

2. Post-conflict Societies.
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1. Promotion of National Unity and Reconciliation Act of 1995.

2. Full disclosure.

3. Political offence.

4. U.N. Transitional Administration in East Timor (UNTAET).

5. Commission for Reception, Truth and Reconciliation (CAVR).
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1. Ne bis in idem or double jeopardy.
2. E.g art 14(7) of the ICCPR. and art. 4 of protocol 7 to the ECHR.
3. Res judicata authority.
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1. ... inconsistent with an intent to bring the person concerned to justice.
2. Criminal Responsibility.
3. Restorative Justice Mechanism.

4. ... to bring the person concerned to justice.
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1. Augusto Pinochet.
2. Rome Statute Art. 53(1)(c).
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1. Granting Parole.
2. Suspension of the Enforcement of a Decision.

3. Holmes.

O s G\re) gl

Se s /SRS

\* e / \WAF O



M\&Jﬁ @?W“&M\Wéﬁﬁs L)\ﬁb >J§\w_3)

w‘wf)ljj}a:)yﬁéajéjufdwlhjic gses0 3 3does 4eS boes
2k aaS e (6 K05 o015 Lo g0 457 ) dlild Y1 B3Le ¥ iy Sjlee il U potie
.(Majzub, 2002: 269) 53 5 (|
5o glael (2 55 sdoms aS s e BsB Jlas] y s Gsp Ll )50
1y S oo oy OB13G g 3 (S canS e 5 (ST 3
RN Y gudlwéhgf)\wgﬁbjl.gjs:.w):@&:}s\f&h.u}ﬁ):
395 oo ookt Thay Ll ol 0k p iSome 5 408 lows il by 5 6 ¥sle (sl
Jlas! 5 adstlite 5 Sian 55b g Mol 6,45 Ol 4 oy o 5 4
a8 13l g @Bl 51095 2 pl 338 n pytes pase O )3 LoDl
ple )3 S s 4_3Y((‘_$Jl_>“.- plks) ol 4 (63,8 (630 VAV das filsl s
055 K el elel Ty sl pbaplig 53 (plwg, 55 sle) o
e 4 0506 b (69 53,5 Jes 35 Aibg 4 3y5e pl )3 (4S8 e LU
O3S 3yl 5 (i LK T By ) gganr ey O 3 s Ll L p3Some ]
T e 3 AUSS Sde Lo O (6w 3l e [ ) 53,5 Il
.(Schabas, 2011: 204)

Y 5 basie §age S350 OB CaSs & i Ol s conl 355 b

Coline (ply e3domn a8 bun i 5426 les Ko bl Olgie 4 aslialul ¥+ 6ske
a5 Some OF 53 (93,5 45T (lodsg 4y 355 31 6 pdubiolinl ysb 4 Olys &S
YU PR P BT NP UG PR3 Y JUSU R FOW PRERCEY
ol S AU S ok sl e oE5ls Lo &7 Slloes (1 3 el
50 nly (315 53 s dbplomil sla Sy 4l A3l (s ool Slae alins

1. William A. Schabas.

2. William Challey.

3. My Lai Village.

By piia 5 (VP s & O gn Sl oy g 1a 5287 o 138 oelas 53 (sl g0 (51 - F

Lo 5,5 alad oS omgo 40 4571y (535 gd) el atls ) ke oS 387 o)Ll g 58T
05, Shilmn b aaSbwe o Oles (5l Ol o3 ol 03 8 5o

5. Sham trial.



Sl Sy 48" cul ol sdasilac s Syle 4 . bloss gled 5 (Sse
el 15 Oae (6 ST Cd e 31 1) S35 350 3,5 b ok b oliplov
5 () Cand 35S de lial pwlal 1y (69 Ll oo Olgs gaese nl 5
Lo Sty Sleyiogn pim 53 . dS i sl Yo 53l ¥ a3l (o)
Gl 534S ol o Sae bilodd HET olie (Slo s 4 Llas 5 MalS” o8 (6 28
(Finaly, 2009: 241) L 5-3 Lds adm 5 b 1 e A5 4 e Sljloes
3 e e llel i > U |y Ml oo om0 457 g3 4 0515 o)l ‘8\))3
QMM)\:@MW@»SJ;B@:L;M\WJQUL;“MJAJ&»
S e 055 0354 5 gl 5UasOLis (yls o5 O guan Olgps Jow s
a3 |y (Mdlo 4S8 Olps (2hUS 5 S Olye 5 ol (Mol
> Ol Ol (25 G180 4 5L SIS LB 5 ediasilis Jle i S
Fie St 5o Mallim dnale mBlis g sdos 8 w51 Oile Qg 1 (s g
S e (6,488 e
Yo gsle ¥ o 4 il 3l ol o Sogline o 53 Ol Sliad 1 S
T st y3 b s oEsls S, rli'.a)) Gyl Slao g 35l 53 b0 SERE
5 (LS5l Sy 31t (630551 30l B 8 Slelsl 5L, bl sk
ol gl Sliwks . ol ES L Slyles (gl pde b sie (sllasl dsle 40 bun
JJﬁCF@“ﬁuguw;bdynywwaowux@%fb@¢M
s 2313 399 090 93 ada o) & c.nli Sl Sl oile STy 20 asliwlal
Ol L P(a Siny) Ssle 31 Goolntals 4l 5 mngo 103 20 (5 s 45
gwu\ms&‘;m}f@ 355 4 pdy anliwlial Yo 85l ¥ iy 53 558 e ((gwyals
oz 3l anSTows 5 Sy 3 oy (5 SAS e b gl 5 oy B 2

1. Article 20(3)(a) of the Rome Statute.

2. Christine Van den Wyngaert.

3. ‘... unless the proceedings in the other court...’.
4. International Amnesty.

5. Proceedings.
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3. People’s Revolutionary Tribunal.

4. Show Trial.

5. King Sihanuk.

6. Royal Decree of 14 September 1996.
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1. Hybrid objective theory.
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3. Qualified rightness thesis.

\Jhe")jﬁ\

Sy /GRS B o

\* e / \WAF O



S AL ¢ g0

oine (S0l S 05 uall [y SR anin o8 g olzdl i1y (6 803 (58
0353 - SKan (6,505 Oludl b (535 (5 Cotbsn O 31 Pzl oS4l 5 £6> dd 03
(Fletcher, 1984: 17-18) +3G 5L (59 » 1y (5 A4S Cosione b 335 e sp
3525 4o dsine 3k &SST s 4 (LSS50 48 005 (556 1 oy 4wl 0l
g5 05 6L (Bl DLy dslas s (ol axdls o

21 6, s 35S s 2 5 il gorie g3 (ols pue gl )3
o m s slesl .l oy B (5 2l gt plos O & a s Jooyy
Naaaly Jdsn oS ol AL axils 3 g bl 5 e Uaylisy SISS s s 55 48T
Ll u,,TrA\; Lol ae) 5 oud 5y OISl o go S ol _ably 03,0 ol
Aoz e OLiss 1) HLiby LSSyl ol o ol s mass S (oo s 30 Lol
Odal 395 s 9o Oliads 9 355 s auy Jo¥5 oo L (Gardner, 2007: 2)
s e Sl e A

Sl el > il demmge Jds 95 e aS Cnd by gl Doysee
by Syl 53 45 AL (S0 Sylin Eaily oyl NPRET): PRI
Olar L) plowl 33 Glacaly Jdo 457 5550 53 calply 258 0 03,0 a5
I B 305 (51t Al amse el fes il L, Syl g Mo
Gl 3 355 51 pB3 4 LS5 0 plBl 5 el (S g 31 LA 3529 Sy 3 355
(33 Soygm (DI 4) 355 oo o gimn A sn 3 £ NS £580 5 (Sl
Sl s ol bl o ased el sl anils 5oy Lazaly s 87 ol o&a
52 Al (65 5y s s (pasd slasaly s bl s il 0385
e (oay ol 35l Bged 3 ad o gime 4 g 18y SISO (s e
(Ibid.: 2-5) LS a1y (6,503 3,5 418 ade 3550 31 AT sy & o
P Jyine p5b i S Lol 351 55 Lealy s 487 ol O g Sy 500
(g 2§ Js el 3 S 0 ) OF bl 93505 39 Js ol A8

1. Guiding reason.

2. Explaining reason.
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1. Reasonable subjective theory.

2. Permissible or tolerable conduct.
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1. Juridictions interrégionales spécialisées.
2. Art. c. pr. pen. d 47-13.

3. La compétence concurrente.

4. Art. 706-76 al. 1. c. pr. pen.

5. Art. 706-75 al. 2. c. pr. pen.

6. Art. 706-75-1 c. pr. pén.

7. Loi no. 92-1336, 16 Dec 1996.
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Abstracts

taken from the other important principle namely the legality of the court
and it is considered the part of jus cogens in the criminal procedure. As
both sides in dispute cannot enter to an agreement which is contrary to or
in conflict with what the law has granted courts jurisdiction. This subject
is also considered the cases which differentiates the civil procedure
from the criminal procedure. However, in the criminal procedure and
the domestic jurisdiction, the legislature has given permission to some
authorities (officials) to deviate from the mentioned rule in some
exigencies and exceptional cases. In reality, this matter as a breach of
the domestic jurisdiction is an exception for the mentioned principle.
This issue has been considered by the two criminal procedures of Iran
and France. With attention to the exceptional nature of this issue, it is
necessary the powerful and stable justifications to take away the
jurisdiction which has been defined by the law. One of these
justifications is the category of the consideration the public order and
security which have been determined by both Iranian and French
legislatures with differences. In cases, the facility of investigation and
the acceleration in the investigation process can justify this breach of
the principle. In this research paper, it has been tried to explore and
analyzed the measures and cases of tendency of both legislatures
meanwhile propounding these justifications and comparing them two
mentioned legal systems. Recognition and comparison of this subject
has a crucial rule to secure (guarantee) the rights of accused and

victims and society as main actors in the criminal procedure.
Keywords: The criminal procedure, The domestic jurisdiction, Court’s

jurisdiction, Exception, Breach or violation, The public order and security.



(perpetrator) in the area of the exclusion of criminal responsibility. The
second attitude believe it is self-defense. The third outlook has studied the
conducts of such perpetrator as an essential element for committing a
crime from the point of the establishment or non-establishment of the
Mens Rea. This issue has also examined from the point of the legal
system of Iran and the fugaha’ (Islamic Jurists) of Imami Shi‘ism. Some
of them believe the right of self-defense for the putative defendant and
some others do not accept it but the legal system of Iran has not taken a
clear approach to this subject. The result of the research indicates that
putative self-defense can be counted of justifications (justifying reasons)
in some conditions such as the fault of the apparent aggressor to make
the apparent defendant mistake and the reasonable belief of the
apparent defendant that he is in danger and it could be counted of the
exclusion of criminal responsibility in some other conditions such as
no fault of the apparent aggressor to make the apparent defendant

mistake and the reasonable belief of perpetrator that he is in danger.
Keywords: Self-defense, The putative of self-defense, Justifying reasons, The

exclusion of criminal responsibility, Reasonability, Imminent danger, Mistake.

The Deviation from the Domestic Jurisdiction in
the Process of the Criminal Procedure of Iran and

France
0O Ruhollah Sepehri

O Assistant professor at Azad University, Naraq branch
One of the important principles and rules in the process of the

criminal procedure is the issue of jurisdiction. This principle is
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Abstracts

the suspicious (doubtful) banking transactions indicating money
laundering provides (considers) technical equipment and payment
systems which are equipped by the exact controlling methods in the
systems of banking services for the technological prevention. The next
step is to consider standards governing the banking system to prevent
money laundering. According to the law on fighting money laundering
(Anti-Money Laundering Law) and its implementing regulations, the
standards are the duty of the Supreme Council for fighting against money
laundering has codified regulations relating to identification and
authentication, categorization of persons, determining customer-level
activities, the relationship between brokerage and other banks in the form
of the instruction. These regulations have had the preventive approach
and its exact implementation by financial institutions has a crucial rule

to decrease the scope of the commitment of money laundering.
Keywords: The crime of money laundering, Doubtful transaction, The

Central Bank of Iran, The Electronic Banking (e-banking), Prevention.

Putative Self-Defense

O Firouz Mahmoudi Janaki (Assistant professor at University of Tehran)
0 Azadeh Sadeqi (A PhD student of Criminal Law & Criminology)

his note studies the legal opinions over the conducts of those who
Tfeel the risk of danger from someone with truthful belief and yet
reasonable but in reality, it has not been and for this feeling of danger,
they defend themselves. What are the legal status and the court judgment
about this kind of defense? Generally, there are three opinions about this

issue. The first view has placed the behavior of the defendant



the proof of the grave human rights abusers who benefit amnesty or
pardon for the double jeopardy rule cannot prevent the International
Criminal Court to try their prosecution and trial. But at last deciding

about it relates to the discretion of the International Criminal Court.
Keywords: The International Criminal Court (ICC), Amnesty, International

crimes, The double jeopardy rule, The truth commission.

Preventing Money Laundering

in Monetary and Banking System
O Sayyed Hossein Hosseini (Assistant professor at Ferdowsi University)

O Afshin Azari Matin (A PhD student of Criminal Law & Criminology)

anks and credit institutions are known as the principle center for
B currency transactions. Therefore, adopting the proper preventive
strategies (programs) has a vital importance to prevent dirty money to
enter the monetary and banking system. The first step to achieve this
importance it is necessary the effective supervision of the Central Bank of
Iran over the establishment of banks and credit institutions to prevent or
hinder ineligible people (who launder money) to establish banking
institutions and quasi-banks (quasi-banking institutions) for preparing a
safe place for their illegal actions. Also, it is essential the continuous
supervision over the all banking functions and actions by the Central
Bank of Iran to ensure the implementation (enforcement) of the anti-
money laundering regulations in the monetary and banking system. From
the other side, the traditional banking has been replaced by the electronic
and virtual banking and its main feature is the easy and online tracking

and transferring. It is good (proper) that the banking system to recognize
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constantly to protect the rights of the first accused because he is

charged for a crime and may be punished and sentenced.
Keywords: Witness, Protective programs, The criminal justice system, The

differential criminal policy, The exceptional criminal procedure.

The Approach of the International Criminal Court
to the Amnesty of the International Crimes

from the View of the Double Jeopardy Rule
0 Amin Zahmatkesh (An M.A of Criminal Law & Criminology)

0 Mujtaba Janipoor (Assistant professor at Guilan University)

O Mahin Sobhani (Assistant professor at Guilan University)
‘ N ’ ithout doubt, the amnesty of the international offenders is one
of the factors of impunity and the International Criminal
Court (as a permanent organization to confront the culture of impunity
and provide the interests of justice) has a crucial responsibility to
prevent the Perpetrators for the serious (gross) human-right violations
to escape from the international criminal responsibility by using the
tools of immunity like amnesty from the punishment. For this
important purpose, this note studies and criticizes the approach of the
International Criminal Court in a situation that the perpetrators of the
international crimes are amnestied after trial in a national court or after
national proceedings or after investigation or prosecution by the truth
commission and after it, in order to prevent exercising of the
complementary jurisdiction of the International Criminal Court and as
a defense, they adduce to the Article 20 of the Rome Statute to the

double jeopardy rule. According to the research findings, it seems that



The Legislative Criminal Policy of Iran

in the Witness Protection

O Abul Hasan Shakeri (Associate professor at Mazandaran University)

O Reza Rezaii (A PhD student of Criminal Law & Criminology)
The presence of witness in the criminal justice system is one of
the participatory criminal policy manifestations which it shines
more in democratic societies. Therefore, witnesses as one of the actors in
the criminal justice circle must be under protect programs. These
programs should be based on the individual freedoms from one side and
from other side; they should be based on the government interests. The
criminal policy of Iran in the area of legislation is affected by them.
Therefore, from the point of the differential criminal policy and
exceptional legal procedure, they include circumstantiality which they put
forward suggestions. The intimidation of witnesses as a collection of
committed acts or acts of perpetration against witnesses is necessary for
criminalization. The exceptional criminal procedure with orders like
arrest of defendant without initial arraignment, sending directly the case
(file) to the court and investigating out of turn are important. Thus, to
prevent the identity of witnesses to be revealed, it is useful for witnesses
to be wearied makeup and covered by mask during the investigation
process. In the legislative criminal policy, the basic strategy is to regulate
rules and organize legal proceedings that meanwhile encouraging
(motivating) witnesses to appear before criminal justice system, they
prevent damages to witnesses. The protective programs are exceptional
and therefore to enforce the stipulations based on both subjective

and objective depends on the judicial officials. The considerable point is
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The Approach of the Conscience-Centerd
about the Criminal Liability

O Adel Sarikhani (Associate professor at University of Qom)
O Ghasem Islaminia (A PhD student of Criminal Law & Criminology)

The dawn of the modern criminal law (as a man-centered law)
with entering and taking drawing) the term “the criminal liability
(responsibility)” has embraced the consideration of the perpetrator’s
personality in its first step. Despite the fundamental importance of the
criminal liability in the realm of the criminal policy, the obtaining of
the religious anthropology is drawing (taking) and reconciliation of
the conscience liability in all the process of the criminal law including
criminalization, the criminal liability and the enforcement and
execution of punishments. The maximum use of the capacity of the
criminal liability confronts a serious conflict with the principle of the
religious anthropology which requires the human dignity and the
necessity of the flourishing of the important and vital capacity
(potentiality) of observing self (by a force which is called conscience)
without the outer factors (agents). This paper research with definition
and description of conscience, stating its importance, the conscience
functions and the flourishing obligations of the conscience liability
has proved the requirement of reconciliation (combination) of the
criminal liability with the conscience liability with emphasizing on the

elements of the religious and moral system of Islam.
Keywords: Conscience, The conscience liability, Man, Anthropology, The

criminal liability.



Ithough the Qisas (retaliation) punishment in the intentional
Amurder (killing) has been considered and legislated by the
criminal policy of Islam as a basic (primary) principle. This punishment
lapses in some cases. One of this cases which it should be thought in the
lapse of Qisas or the practice of it is the one when it is supposed the
murdered person is debtor and victim’s nearest relatives or awliya’ (L))
(legal guardians) demand (ask) for Qisas of the murderer. There is a
problem here in this supposition: creditors can stop the right of Qisas or
basically in this presumption if it is possible Qisas of murderer without
the security (guarantee) for the right of creditors or it is possible when the
creditors’ debts are paid or guaranteed or secured. The Islamic penal code
of Iran (codified 1392) has followed some of Imamt jurists (Fugaha) and
has accepted that the victim’s nearest relatives or awliya’ (-LJs)) (legal
guardians) can demand Qisas (retaliate) without the security (guarantee)
or payment (discharging) for debts of the murdered person. From the
other side, other Imami jurists (Fugaha) like Imam Khomeini in Tahrir
al-Wasilah says that it is nearer to precaution (ihtiyat to accept the lapse
of Qisas) in this situation unless the victim’s nearest relatives or awliya’
(:LJs)) (legal guardians) accept -promise- to pay and guarantee the
creditors’ debts. This paper has been focused on the Islamic figh attitudes
of Imam Khomeini and after the examination of opponents’ and
proponent’ sayings, it has resulted that the theory (opinion) of the Lapse
of Qisas to protect the rights of the creditors and the apparent

(outward aspect) indication of ahadith is more justifiable (legitimate).
Keywords: Qisas (retaliation), The lapse of Qisas, Indebted murdered

person, Debts, Creditors.
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primacy or supremacy of law and etc.). But it is the duty of a judge to
accord every of these solutions with the different cases of the conflicting
evidences of proving disputes (litigations or lawsuits). The method of this
research paper is the descriptive-analytic for its issue. Because of the
difference (distinction) in the legal system of the Hadd offences in
comparison with other offences, it has concentrated on the cases of the
conflict of evidences proving crimes which deserve (require) Qisas, Diya
and Ta’zir and a proper solution for every case has been determined by
the paper. The importance of this research is that the effectiveness of the
presented solutions (which has been determined by the Islamic Penal
Code of Iran) depends on selecting and implementing every solution
appropriate to the conflicting case which has happened. Therefore, it
assists a criminal judge to stop this conflicting happening and help him to
execute justice better. As the research finding, it should be stated that
types of crime, types of proofs and cases of conflict are three important
components for choosing an appropriate solution to end conflicts which

they are necessary to be regarded by judges to secure (guarantee) justice.
Keywords: Conflict, Criminal evidences, The cases of conflict, Solution to

stop (remove) conflict.

The Lapse of Qisas (Retaliation) without the
Security for Debts of Indebted Murdered Person
(an Islamic Jurisprudential Thought on Article 432

of the Islamic Penal Code of Iran)

O Hossein Naseri Mugaddam (Associate professor at Ferdowsi University)

O Murteza Keshavarzi Veldani (A PhD student of Jurisprudence)
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The Conflict of Evidences Proving the Crimes
Deserving (Causing) Qisas, Diya and Ta’zir;

Cases and Strategies

O Abbas Zeraat (Full professor at University of Kashan)
O Omid Mutaqi Ardakani (An M.A of Criminal Law & Criminology)

(44 The conflict of evidences proving disputes (litigations or

lawsuits)” is an occurrence which comes in to view in both
proving criminal offences and civil offences; yet, its happening in
proving criminal offences contains damaging (destructive) consequences
which it requires more attention to take away. Although with considering
the Islamic Penal Code of Iran and principles resolving conflict in Usl
al-figh science, it is possible to be presented general solutions to stop this

mentioned occurrence (solutions such as option (takhiyr), lapse, the
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